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PETITION ON BEHALF OF AT&T COMMUNICATIONS OF THE HERN

STATES, INC. FOR REHEARING OR RECONSIDERATION

Pursuant to S.C. Code Ann. 58-9-1200 (1976) and S.C. Regs. 103-881 and 103-

836 (1981), AT&T Communications of the Southern States, Inc. (“AT&T’) files its

Petition for Rehearing or Reconsideration of the South Carolina Public Service

Commission’s (“SCPSC”) Order No. 2001-079 issued on January 30, 2001. In that

Order, the SCPSC ruled on four issues arbitrated between AT&T and BellSouth

Telecommunications Inc. (“BellSouth”) for the interconnection agreement between the

parties. The SCPSC ordered:

L

ISP-bound traffic is non-local interstate traffic and is therefore not subject to
reciprocal compensation.  Accordingly, BellSouth’s proposed contract
language is appropriate and shall be included in the Interconnection
Agreement. (Issue 1)
AT&T is not subject to termination penalties for converting special access
purchased under tariffed services pursuant to contracts for network elements.
Accordingly, AT&T’s proposed contract language on this issue shall be
included in the Interconnection Agreement. (Issue 6)
AT&T is entitled to a single Point of Interconnection in a LATA, however,
AT&T shall remain responsible for paying for the facilities necessary to carry
calls to the single Point of Interconnection. Accordingly, the language
proposed by BellSouth with regard to this issue shall be included in the
Interconnection Agreement. (Issue 7)
To qualify for tandem switching rate, an AT&T switch must serve a
geographic area comparable to the geographic area served by BellSouth’s
tandems and must perform the function of a tandem switch for local transfer.
Based on the discussion above related to this issue, the Commission approves
the language proposed by BellSouth for inclusion in the Interconnection
Agreement. (Issue 9)
This Order is enforceable against AT&T and BellSouth. BellSouth affiliates
which are not incumbent local exchange carriers are not bound by this Order.
Similarly, AT&T affiliates are not bound by this Order. This Commission
annot force contractual terms upon a BellSouth or AT&T affiliate, which is
bound by the 1996 Act.
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AT&T seeks a rehearing or reconsideration of the SCPSC’s ruling on issues 1, 7
and 9. The SCPSC has failed to consider relevant law on these issues or has
misinterpreted applicable law. AT&T’s specific grounds for rehearing or reconsideration
of each of these issues are detailed below.

ISSUE 1: SHOULD CALLS TO INTERNET SERVICE PROVIDERS (ISPs) BE
TREATED AS LOCAL TRAFFIC FOR PURPOSES OF RECIPROCAL
COMPENSATION?
In its Order, the SCPSC incorrectly finds that traffic transiting an ISP is interstate
non-local traffic that is not subject to reciprocal compensation. This holding is improper
based on the analysis of this Commission which: 1) did not méntion nor discuss a recent
D.C. Circuit Court of Appeals ruling to vacate and remand the FCC’s ISP Declaratory
Ruling; 2) relied on its prior October 4, 1999 ITC"DeltaCom Order that pre-dates the
D.C. Circuit Court of Appealsdecision; 3) failed to consider more recent arbitration
orders and case precedent; and 4) ignored the true intent of §251 and §252 of the
Telecommunications Act. AT&T is requesting a rehearing or reconsideration on whether
the effect of the D.C. Circuit’s ruling and recent arbitration and court orders that followed
this action require thi§ Cemmission to find reciprocal compensation due for ISP-bound
traffic that originates on BellSouth’s network and terminates on AT&T’s network.
A, THE SCPSC AERRONEOUSLY APPLIED ITS PRIOR
ITC"DEL_TACOM/BELLSOUTH ARBITRATION DECISION
WITH REGARD TO ISP TRAFFIC WITHOUT GIVING FULL
CONSIDERATION TO THE DC CIRCUIT’S VACATION AND
REMAND OF THE FCC’S ISP ORDER

The Commission should reconsider its decision regarding Issue 1 because its

order does not address the decision o6f the D.C. Circuit Court of Appeals in Bell Atl. Tel.

Companies v. FCC, 206 F.3d 1 (D.C. Cir. March 24, 2000) (“D.C. Order.”) Moreover,
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most of the cases and orders relied upon by the SCPSC were rendered prior to the D.C.
Order, and these ordérs are thus superseded by the federal court ruling.

The SCPSC stated in this arbitration order that it had previously ruled on the
reciprocal compensation issue for ISP traffic in its October 4, 1999 arbitration order, In
Re: Petition of ITC"DeltaCom Communications, Inc. for Arbitration With BellSouth
Telecommunications, Inc. Pursuant to the Telecommunications Act of 1996, Docket No.
1999-259-C, Order No. 1999-690 (“ITC"DeltaCom Order”) (Order p.5). In the
ITC*DeltaCom Order, however, this Commission relied on a previous FCC Order that
has since been “vacated” by the D.C. Court of Appeals. The Court also remanded the
case back to the FCC. In the ITC*DeltaCom Order, the SCPSC stated there is “no
obligation on partiés to pay reciprocal compensation for ISP-bound traffic.””! The SCPSC
relied on the FCC’s most recent order at the time, released on February 26, 1999. In the
Matter of Impleméntation of the Local Competition Provisions in the
Telecommunications Act of 1996; Inter-Carrier Compensation for ISP-Bound Traffic,
FCC 99-38; CC Docket No. 96-98; 99-68, February 26, 1999 (“ISP Declaratory

Ruling”). The ISP Declaratory Ruling has since been vacated by the D.C. Circuit Court

of Appeals and thus, no longer provides an authority upon which this Commission can
base its decision in the instant proceeding. Thus, the foundation upon which this
Commission’s decision on Issue 1 is based is fatally flawed. Furthérmore, the D.C. Order
supports AT&T’s position that ISP traffic is subject to reciprocal compensation.
Consequently, the Commission should reconsider its position on this issue in light of the

D.C. Order.
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In the D.C. Order, the court held that:

a. the FCC's interpretation of call "termination" in the ISP Declaratory
Ruling rested on a jurisdictional end-to-end analysis that is inapplicable to the reciprocal
compensation arena.” The court held that "the cases (the FCC) relied on for using this
‘end-to-end' analysis are not on point."?

b. calls to ISPs meet the FCC's regulatory definition of "termination" stating
"Calls to ISPs appear to fit this definition (of termination): the traffic is switchéd by the
LEC whose customer is the ISP and then delivered to the ISP, which is clearly the "called
party."*

C. calls to ISPs may terminate at the ISP because the information services
that an ISP provides are distinct from the separate telecommunications services used to
connect the caller to the ISP.’ The court reco gnized that "[i]n this regard, an ISP appears
no different from any businesses such as 'pizza delivery firms, travel reservation
agencies, credit card verification firms, or taxi cab companies,’ which use a variety of
communications services to provide their goods or services to their customers."®

The SCPSC has failed to consider the importance of reciprocal compensation for
ISP-bound traffic as a matter of law. Reciprocal compensation is the only treatment that
is fully consistent with the Act and the FCC’s goals of setting efficient pricing rules for
dial-up ISP-bound traffic and exempting ISPs from access charges. As the FCC

appropriately noted, efficient pricing rules must accurately reflect the actual cost

! ITC*DeltaCom Order, Docket No. 1999-259-C, Order No. 1999-690, at p- 64.
2 D.C. Order, 206 F.3d at 4-5.

*1d., 206 F.3d at 5.

“1d., 206 F.3d at 6
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characteristics of the service being provided to originating carriers — a condition not met
by access charges — bt fully met by reciprocal compensation arrangements.” None of
these conclusions are overturned by the recent remand of the jurisdiction decision in the
D.C. Order.

Accordingly, because the SCPSC erroneously relies upon its previous
ITC"DeltaCom Order for this issue, AT&T’s request for rehearing or reconsideration
should be granted.

B. THE SCPSC FAILED TO CONSIDER A RECENT TENTH

CIRCUIT UNITED STATES COURT OF APPEALS DECISION
ORDERING PAYMENT OF RECIPROCAL COMPENSATION
FOR ISP TRAFFIC

The United States Court of Appeals for the Tenth Circuit has recently affirmed
the Oklahoma Corporate Commission’s (“OCC”) determination and an Oklahoma federal
district court’s finding that reciprocal compensation must be paid for ISP-bound traffic.
Southwestern Bell Telephone Co. v. Brooks Fiber Commun. of Oklahoma, 235 F.3d 493;
2000 U.S. App. LEXIS 31773 (10th Cir. Dec. 13, 2000). This case involved the breach
of an interconnection agreement regarding reciprocal compensation and ISP traffic. The
OCC required payment of reciprocal compensation for calls to ISPs relying on the FCC’s
In the Matter of Access Charge Reform Price Cap Performance Review for Local
Exchange Carriers Transport Rate Structure and Pricing End User Common Line
Charges, 1997 WL 268841, 12 F.C.C.R. 15,982, 12 FCC Rcd. 15982, 7 Communications

Reg. (P&F) 1209 E.C.C. May 16, 1997 (“Access Charge Reform Order.”) According to

this order, “ISPs should not be subjected to an interstate regulatory system designed for

51d.,206 F.3d at 7.
6
Id.
TISP Declaratory Ruling at 29.
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circuit-switched interexchange voice telephony solely because ISPs use incumbent LEC
networks to receive calls from their customers.”® In its conclusion in the Access Charge
Reform Order, the FCC stated, “ISPs should remain classified as end users for purposes
of the access charge systeri.” The Tenth Circuit court found that “the OCC properly
determined that the FCC had an established policy of treating ISPs as end-users.”'
Under this analysis, when a BellSouth end-user calls an ISP end-user, the call is
terminated when the ISP end-user answers the call.

The Tenth Circuit court further concluded, “calls to ISPs are ‘terminating traffic’
subject to reciprocal compensation.”'! The court affirmed the OCC’s finding that “the
point of termination of calls to ISPs is the location of the ISP. Moreover, where the
calling party and the called party, in this case the ISP, are located in the same local
calling area, the call is ‘local traffic.””?

The Tenth Circuit court also took into consideration the recent ISP Declaratory
Ruling"® since both parties in the case relied heavily on that ruling. In its consideration of
the D.C. Circuit’s action to vacate and remand the ISP Declaratory Ruling “for want of

reasoned decision-making,”** the Tenth Circuit court articulated that the “FCC

acknowledged that it had historically directed states to treat ISP traffic as local.”’® The

¥ Access Charge Reform Order at §343.
® Access Charge Reform Order at [348.
1 Southwestern Bell Telephone Co., 235 F.3d 493, 499.
:; Southwestern Bell Telephone Co., 235 F.3d 493, 499.
Id
1 In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, Inter-Carrier Compensation for ISP-Bound Traffic, FCC 99-38; CC Docket No. 96-98; 99-68,
February 26, 1999 (“ISP Declaratory Ruling™) vacated and remanded sub nom. Bell Atlantic Telephone
Company v. FCC, 340 U.S. App. D.C. 328,206 F.3d 1 (D.C. Cir. 2000) (“D.C. Order”).
¥ D.C. Order, 206 F.3d at 9
15 Southwestern Bell Telephone Co., 235 F.3d 493, 500.
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court concluded that the FCC’s policy has always been to require LECs to treat ISPs as
end-users or local service business customers instead of an interexchange carrier.
Accordingly, because the SCPSC did not consider the recent Tenth Circuit
decision in reaching its own decision, AT&T’s request for rehearing or reconsideration
should be granted.
C. THE SCPSC FAILED TO CONSIDER THE MOST RECENT
REGIONAL ARBITRATION ORDERS ON THIS SAME ISSUE
THAT HAVE REQUIRED BELLSOUTH TO COMPENSATE
CLECS FOR ISP TRAFFIC ORIGINATED BY BELLSOUTH
The Public Service Commission of South Carolina has failed to consider or
address Orders of its fellow regional state commissions regarding this issue. State
Commissions in Georgia, Kentucky, North Carolina'® and Alabara'’ have recently found
BellSouth financially responsiblé for its originating traffic terminated at ISPs served by
AT&T’s network.
In a recent Georgia Public Service Commission arbitration, BellSouth was
ordered to pay reciprocal compensation to Intermedia for calls to ISPs. In re: Petition of

BellSouth Telecommunications, Inc. For Arbitration of an Interconnection Agreement

With Intermedia Communications, Inc. Pursuant to Section 252(b) of the

5 Order Concemning Reciprocal Compensation For ISP Traffic, In The Matter of Enforcement of
Interconnection Agreement Between Intermedia Communications, Inc. and Verizon South Inc., fik/a GTE
South Ineorporated North Carolina Utilities Commission, Docket No. P-504, Sub 8 (October 24, 2000); p.
8 (*Virtually all state commissions and arbitrators which have considered this issue have ruled that
reciprocal compensation should be paid for ISP-bound traffic. . . . [IJf ISP-bound traffic is not reciprocally
compensated as local traffic, neither Verizon nor Intermedia will receive any compensation for the
transport and termination of this traffic.”)

7" Final Order On Arbitration, In The Matter Of Petition by ITC*DeltaCom Communications, Inc.
Arbitration of Interconnection Agreement with BellSouth Telecommunications, Inc Pursuant to Section
252(b) of the Telecommunications Act of 1996, Alabama Public Service Commission, Docket No. 27091
(2000) (“dial-up calls to ISPs should be subject to reciprocal compensation™); Final Order On Arbitration,
In The Matter of: Petition by ICG Telecom Group, Inc. for Arbitration of Interconnection Agreement with
BellSouth Telecommunications, Inc. Pursuant to Section 252(b) of the Telecommunications Act of 1996.
Alabama Public Service Commmission, Docket No. 27069 (November 10, 1999) (“dial-up calls to ISPs
should be subject to reciprocal compensation.”)
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Telecommunications Act of 1996. GPSC Docket No. 11644-U (June 29, 2000) (“Georgia
Order”). The Georgia Order held the ISP Declaratory Ruling provided authority to order
BellSouth to recompense Intermedia as the Commission felt “CLECs should be
compensated for costs imposed on their systems, including costs for transport and
delivery of ISP-bound calls.”®

In the Kentucky Public Service Commission’s (“KPSC”) March 2, 2000 Order in
ICG’s arbitration, the KPSC held ISP-bound traffic was eligible for reciprocal
compensation. The KPSC reasoned, “it is logical to consider a call to an ISP to be a call
that is ‘terminated’ locally, at the ISP server, because a protocol conversion occurs before
the information is passed on to the Internet.” In The Matter Of: A Petition By ICG
Telecom Group, Inc. For Arbitration of an Interconnection Agreement with BellSouth
Telecomimunications, Inc. Pursuant To Sections 252(b) of the Telecommunications Act of
1996. Case No. 99-218 (March 2, 2000) (“Kentucky Order”)."

Accordingly, because the SCPSC failed to consider orders of other state

commissions and those commissions’ reliance on applicable law, AT&T’s request for

rehearing or reconsideration should be granted.

*® Georgia Order, at p. 5; See Also Petition for Arbitration of ITC"DeltaCom Communications, Inc with
BellSouth Telecommunications, Inc. Pursuant to the Telecommunications Act of 1996, Georgia Public
Service Commission Docket No. 10854-U; Petition for Arbitration of Intermedia with BellSouth
Telecommunications Inc Pursuant to the Telecommunications Act of 1996, Georgia Public Service
Commission Docket No. 11644-U; Petition by ICG Telecom Group, Inc. for Arbitration of an
Interconnection Agreement with BellSouth Telecommunications, Inc. Pursuant to Section 252(b) of the
Telecommunications Act of 1996, Georgia Public Service Commission Docket No. 10767-U; BellSouth
Telecommunications, Inc. v. MCImetro Telecommunicafions, Inc., WorldCom Technologies, Inc.,
Intermedia Communications, Inc., and e.spire Communications, Inc., et. al Case Nos. 99-Cv0248, 0249, -
518 and 0781 (N.D. Ga. May 3, 2000).

¥ Kentucky Order at p. 2; See Also In the Matter of: American Communications Services of Louisville, Inc.
d/b/a e.spire Communications, Inc., American Communications Services of Lexington, Inc. d/b/a .spire
Communications, Inc., ALEC, Inc., and Hyperion Communications of Louisville, Inc. f/k/a Louisville
Lightwave, Case No. 98-212, Kentucky Public Service Commission (May 16, 2000) (specifically focused
on whether or not “calls made by BellSouth’s customers to an Internet service provider (‘ISP’) that is
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D. THE SCPSC’S ORDER CONTRADICTS §251 AND §252 OF THE
ACT

The SCPSC’s arbitration order allows BellSouth to force the costs of ISP-bound
calls upon new entrants. Clearly, the Act did not envision an entire class of calls for
which BellSouth could utilize AT&T’s or another CLEC’s network without paying for
such use.

Reciprocal compensation for ISP-bound traffic that both originates and terminates
within the same local calling area is required as a direct consequence of Sections 251 and
252 of the Act. Section 251(b)(5) of the Act requires that all LECs, including incumbent
LECs, have the duty to establish reciprocal compensation arrangements for the transport
and termination of telecommunications (emphasis added). Furthermore, compensation is
due for such calls based upon the FCC rule that the party responsible for the call bears the
costs associated with the call (FCC Rule 51-703(b)).

A customer’s dial-up call to an ISP is clearly “telecommunications™ as defined in
the Act, and, therefore, subject to the reciprocal compensation obligations imposed by
this Act. Dial-up ISP-bound calls are technically and functionally equivalent to any other
communications traversing the local circuit-switched network. Information originated by
the calling party is not changed or transformed in any way until the called party, in this
case an ISP, responds to the calling party’s request by opening a path to the Internet
through its server. Thus, the communications between the calling party and the ISP
satisfies the Act’s definition of “telecommunications™ as “the transmission between or

among points specified by the user, of information of the user’s choosing, without change

served by Hyperion are ‘local traffic’ calls such that they should be included within the reciprocal
compensation provisions of the contract” and held reciprocal compensation was due for such calls).

10
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in the form or content of the information as sent and received.” The ISP, in turn,
provides an information service to fulfill the calling party’s request.

Section 252 of the Act defines the circumstances under which the terms and
conditions of reciprocal compensation arrangement may be considered to be just and
reasonable. In particular, Section 252(d)(2) states that, for the purpose of compliance by
an incumbent with Section 251(b)(5), a state commission shall not consider terms and
conditions to be just and reasonable unless such terms and conditions both (1) provide for
the “mutual and reciprocal recovery by each carrier of costs associated with the transport
and termination on each carrier’s network facilities of calls that originate on the network
facilities of the other carrier”, and (2) “determine such costs on the basis of the
reasonable approximation of the additional costs of terminating such calls.” The SCPSC
has failed to understand that AT&T hauls BellSouth’s traffic over its network and
BellSouth does not pay for this use as required under the Act.

These statutory requirements can only be satisfied when the terms and conditions
of reciprocal compensation arrangements established under Section 251(b)(5) provide
compensation for the delivery of dial-up ISP-bound traffic at the same TELRIC-based
rate as for any other traffic traversing the local network. The costs a carrier incurs when
it terminates usage is determined by the network architecture it employs. Calls that
terminate on another carrier’s network, and use the same network facilities, equipment
and functions, generate the same costs. Given that calls to ISP servers, residential
customers, and business customers terminate in the same manner, the cost are the same
and the Act’s cost-based rate requiréniént mandates that compensation must be the same.

The Act appropriately provides (1) that each carrier has the opportunity to recover its

11
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@ @
terminating costs when the calling party is the customer of another carrier, and (2) the
carrier billing the retail customer must reimburse other carriers for the costs of
terminating calls originated by its customers. This plain meaning of “mutual” and
“reciprocal” under Section 252(d)(2) clearly requires that carriers be fully compensated
for the forward-looking economic costs that they incur in terminating dial-up ISP-bound
traffic in the same manner as any other terminating local usage.

Accordingly, the SCPSC should rehear or reconsider this issue based on: 1) the
recent D.C. Order that invalidates the reasoning relied upon in its prior ITC DeltaCom
Order and which this order also relies upon; 2) other recent orders and rulings that assist
in defining and resolving this issue; 3) the contradictory nature of its order and §251 and
§252 of the Act. This commission should find sufficient evidence to support AT&T’s

proposition that ISP-bound traffic should be treated as local for purposes of requiring

reciprocal compensation.

ISSUE 7: HOW SHOULD AT&T AND BELLSOUTH INTERCONNECT THEIR
NETWORKS IN ORDER TO ORIGINATE AND COMPLETE CALLS TO END-
USERS?

In ruling on Issue 7, the SCPSC found that AT&T can choose a single point of
interconnection (“POI””) per LATA. Despite this ability, the SCPSC required AT&T to
bear the financial responsibility for transporting BellSouth originated calls to the POL In
this Petition, AT&T does not seek a rehearing or reconsideration of AT&T’s ability to

choose a single POI per LATA. AT&T seeks rehearing or reconsideration of the

SCPSC’s ruling that AT&T must be financially responsible for transporting calls to the

12
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POI, because the SCPSC failed to consider relevant law and misinterpreted applicable
law.

A. THE SCPSC FAILED TO CONSIDER THAT THE FCC ENDORSED

AT&T’S POSITION ON THIS ISSUE IN ITS RECENT SBC 271 KANSAS

AND OKLAHOMA ORDER.

The SCPSC issued its Order on January 30, 2001, just a few days after the FCC
issued its Order on the application by SBC Communi¢ations, Inc. to provide interLATA
services in Kansas and Oklahoma. ** The SBC Kansas/Oklahoma Order directly
addresses the issue of a single point of interconnection and financial responsibility for
transporting calls to that single point of interconnection, but the SCPSC did not have an
opportunity to fully review that Order.

In particular, the SBC Kansas/Oklahoma Order provides additional guidance on
the issue of how competitive local exchange carriers (“CLECs’) may interconnect their
networks with the incumbent LECs. The SBC Kansas/Oklahoma Order relies upon and
discusses the very same legal authority AT&T provided to the SCPSC in its January 17,
2001 Post-Hearing Brief, and it reaches the same conclusions advocated by AT&T based
on that authority. In short, the SBC Kansas/Oklahoma Order provides specific and
unequivocal direction to the SCPSC that the BellSouth proposal is illegal under FCC
rules and regulations.

In the Kansas/Oklahoma Order, the FCC addressed the issue of the incumbent

effectively denying “a competing carrier the right to select a single point of

2 Memorandum and Order, FCC 01-29, Joint Application by SBC Communications Inc.. Southwestern

Bell Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell
istance for Provision of In-region, interLATA Services in Kansas and Oklahoma, CC Docket No.
00-217 (January 22, 2001)(“SBC Kansas/Oklahoma Order”) (Se& § 232-235).

13
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interconnection by improperly shifting to competing carriers inflated transport and
switching costs associated with such a single point of interconnection arrangement.” /d.
at § 233. In that Order, the FCC addressed the very same issue raised by AT&T in
Oklahoma that AT&T raised in this arbitration in South Carolina.®® The FCC clearly
understood the issue as the very same issue presented by AT&T in this arbitration:
“SWBT’s interpretation of the state-approved interconnection agreement raises potential
future compliance issues regarding the interplay between a single point of
interconnection and reciprocal compensation.” Id.

Although the issue was one of future compliance, the FCC nonetheless cautioned
SWBT “from taking what appears to be an expansive and out of context interpretation of
findings we made in our SWBT Texas Order concerning its obligation to deliver traffic to
a competitive LEC’s point of interconnection.” Id. § 235. In particular, the FCC
confirmed that its decision allowing a CLEC to designate a single POI did not in any way
“change an incumbent LEC’s reciprocal compensation obligations under our current
rules.” Id. The FCC specifically referenced the very same rules referenced by AT&T
(47 CF.R. §§ 51.703(b) and 51.709(b)), which “preclude an incumbent LEC from
charging carriers for local traffic that originates on the incumbent LEC’s network.” Id.
The FCC also referenced the very same TSR Wireless case referenced by AT&T in its
post-hearing brief and addressed further in this Petition. Id. at n. 698.

The SBC Kansas/Oklahoma Order demonstrates the fundamental fallacy of the

SCPSC’s finding that AT&T can establish a single POI per LATA, but must bear

2 «Ror example, AT&T avers that, in a technical conference in Oklahoma after the adoption of the O2A,
SWBT advanced several compensation arrangements relating to a competing carrier’s choice of
interconnection and collocation which require AT&T to pay inflated transport costs upon exercising its
right to a single point of interconnection.” Id. 9§ 233.

14
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financial responsibility for transporting BellSouth’s originating traffic to that POI. By
requiring AT&T to pay the cost of transporting BellSouth’s own traffic from the
boundaries of its basic local calling areas to the point of interconnection designated by
AT&T, this Commission would, in effect, require AT&T to construct a point of
interconnection in each BellSouth basic local calling area.

It is a meaningless contradiction of terms to allow AT&T to designate a single
point of interconnection and then require AT&T to pay the difference of the cost of that
single point of interconnection and the cost of multiple points of interconnection in every
BellSouth basic local calling area. Thus, aside from being illegal under 47 C.F.R. §§
51.703(b) and 51.709(b), the SCPSC’$ findings would effectively eliminate AT&T’s
right to designate a single point of interconnection, because it would force AT&T to pay
BellSouth as if AT&T were required to establish multiple points of interconnection in all
of BellSouth’s basic local calling areas.

In referencing the very legal authority included in AT&T’s January 17, 2001
Post-Hearing Brief, the SBC Kansas/Oklahoma Order demonstrates that the SCPSC is
incorrect in finding that there was no prior FCC guidance on this issue. Moreover, the
SBC Kansas/Oklahoma Order provides specific FCC guidanée sufficient to compel the
SCPSC to reject the BellSouth proposal on this issue. More fundamentally, the SBC
Kansas and Oklahoma Order confirms the arguments raised by AT&T in its January 17,
2001, Brief: that the BellSouth proposal would effectively deny AT&T its right to
designate a single point of interconnection, because it would require AT&T to pay
BellSouth the difference in the cost of that single point of interconnection and the cost of

having to interconnect in every BellSouth basic local calling area in South Carolina.
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And, most importantly, the SCPSC decision failed to consider that the SBC Kansas &
Oklahoma Order confirms the conclusion set forth in AT&T’s January 17, 2001 Post-
Hearing Brief: that the BellSouth proposal is illegal, and the SCPSC is legally prohibited
from adopting that proposal.

Accordingly, because the SCPSC failed to consider the recent FCC Order which
addresses this issue, and relevant law upon which it is based, AT&T’s Petition for
rehearing or reconsideration should be granted.

B. THE SCPSC FAILED TO CONSIDER THE GEORGIA PUBLIC

SERVICE COMMISSION’S STAFF RECOMMENDATION IN THE

MCI/WORLDCOM/BELLSOUTH ARBITRATION.

The Georgia Public Service Commission (“GPSC”) and staff also have recently
considered the POI issue in the MCI/'WorldCom/BellSouth arbitration. In that
arbitration, the issue also was whether MCI/WorldCom, as a requesting carrier, has the
right pursuant to the Act, the FCC’s Local Competition Order, and FCC regulations, to
designate the network point (or points) of interconnection at any technically feasible
point and the financial responsibilities of the parties for transporting its traffic. The
Georgia Public Staff recommended that the GPSC find “that MCI WorldCom’s right to
designate the network point or points of interconnection and the financial responsibilities
at any technically feasible point is unequivocal under the Federal Act and the FCC’s
Local Competition Order.” (Staff Recommendation at p. 11) In addition, the Staff
recommended that the GPSC find that “[e]ach party is responsible for “bringing its
originating traffic to the Point of Interconnection and each party is responsible for

transporting and terminating the other party’s traffic from the Point of Interconnection.”
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(Staff Recommendation at p. 11) Thus, the GPSC staff recognizes the appropriate
responsibilities of the parties in compliance with the relevant law.?

Accordingly, because the SCPSC did not consider the GPSC’s staff
recomniéndation and other law, AT&T’s Petition for rehearing or reconsideration should
be granted.

C. THE SCPSC ERRONEOUSLY INTERPRETED EXISTING LAW

WHICH CLEARLY REQUIRES THAT EACH CARRIER ORIGINATING

A CALL MUST BEAR FINANCIAL RESPONSIBILITY FOR

DELIVERING THAT CALL TO THE TERMINATING CARRIER’S

NETWORK

The SCPSC misinterpreted the FCC regulations and precedent supporting
AT&T’s position that BellSouth is financially responsible for transporting its own
originating traffic to the POI designated by AT&T. The SCPSC order erroneously states
that the FCC orders and rules are unclear and that no decisions have been cited which
address this issue. (Order, p. 21) AT&T cited extensive precedent for its proposal in its
post-hearing brief. Additionally, the SCPSC ignores that the arrangement proposed by
AT&T adheres to the long-standing telecommunication policy that the originating carrier
1s responsible for the total costs of a call.

Clearly, the SCPSC decision on this issue fails to consider that Congress and the

FCC have expressly recognized that the financial consequences of interconnection must

be mutual and reciprocal. Section 252(d)(2)(A) of the Act provides:

[A] state commission shall not consider the terms and
conditions for reciprocal compensation to be just and
reasonable unless ... such terms and conditions provide for
the mutual and reciprocal recovery by each carrier of costs
associated with the transport and termination on each

?2 On February 7, 2001 the GPSC decided to consider this issue in the context of generic proceeding.
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carrier’s network facilities of calls that originate on the
network facilities of the other carrier.

47 U.S.C. § 252(d)(2)(A). Under this section, the originating carrier continues to collect
and keep the local exchange revenue, and the Act requires the originating carrier to
compensate the terminating carrier for its costs of terminating the call.

The Act did not alter the long-standing economic model for interconnection under
which the originating carrier collects the local exchange revenue and is responsible for all
of the costs of originating, transporting and terminating its own traffic. Consistent with
this obligation, 47 C.F.R. § 51.703(b) provides that “[a] LEC may not assess charges on
any other telecommunications carrier for local telecommunications traffic that originates

on the LEC’s network.” The FCC offered the following explanation:

Because an incumbent LEC currently serves virtually all
subscribers in its local serving area, an incumbent LEC has
little economic incentive to assist new entrants in their
efforts to secure a greater share of that market. An
incumbent LEC also has the ability to act on its incentive to
discourage entry and robust competition by not
interconnecting its network with the new entrant’s network
or by insisting on supracompetitive prices or other
unreasonable conditions for terminating calls from the
entrant’s customers to the incumbent LEC’s subscribers.

Local Competition Order at § 10 (footnote omitted). These principles also apply in the

context of cost assignment for dedicated transport to carriers’ networks:

The rate of a carrier providing transmission facilities
dedicated to the transmission of traffic between two
carriers’ networks shall recover only the costs of the
proportion of that trunk capacity used by an interconnecting
carrier to send traffic that will terminate on the providing
carrier’s network.

47 CF.R. § 51.709(b).
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Paragraph 1062 of the Local Competition Order explains that each party must bear its
own cost to transport its traffic to the other party and prohibits shifting those costs to the
other party:

The amount an interconnecting carrier pays for dedicated
trarisport is to be proportional to its relative use of the
dedicated facility. For example, if the providing carrier
provides one-way trunks that the inter-connecting carrier
uses exclusively for sending términating traffic to the
providing carrier, then the inter-connecting carrier is to pay
the providing carrier a rate that recovers the full forward-
looking economic cost of those trunks. The .inter-

connecting carrier, however, should not.be required to pay
the providing carrier for one-way trunks in the opposite
direction, which the providing carrier owns and uses to
send its own traffic to the inter-connecting carrier.

Local Competition Order § 1062 (emphasis added).23 Accordingly, undér the statute and
regulations, the carrier that originates a call bears financial responsibility for delivering
that call to the terminating carrier. The originating carrier is prohibited by law from
requiring the terminating carrier to subsidize the effort.

Further, the SCPSC erroneously relied upon TSR Wireless, LLC, et. al., v. U.S.
West for the incorrect proposition that BellSouth can require AT&T to bear the financial
responsibility for BellSouth originating traffic. The SCPSC incorrectly interprets the
case to mean that since an incumbent LEC was not required to bear financial

responsibility for transporting its originating traffic outside of a Metropolitan Trading

# A simple hypothetical example should make the application of this rule clear. If there were 4 sufficient
volume of traffic between an AT&T switch and a certain BellSouth end office, AT&T would elect te
establish one-way trunks between the two switches to deliver AT&T’s originating traffic. The least costly
method for AT&T to obtain the transport needed for such trunks may be to lease the capacity from
BellSouth as dedicated transport. BellSouth would also need to establish one-way trunks between the same
two switches for its originating traffic. BeliSouth almost certainly will establish such trunks on its own
facilities. The result is a single BellSouth facility system between the AT&T and BellSouth switches that is
used to carry both AT&T’s one-way trunks and BellSouth’s one-way trunks. 47 C.F.R. 51.709(b) limits
BellSouth to recovering the cost of the proportion of that trunk capacity used by AT&T between the two
switches to send traffic that will terminate on BellSouth’s network.
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Area (“MTA”) for a CMRS carrier, then BellSouth should not be required to transport its
traffic outside of its basic local calling areas for non-CMRS carriers. That conclusion,
however, rests upon a fundamental misinterpretation of the regulation perpetuated by
BellSouth.

47 C.F.R. § 51.701(3) very clearly provides that BellSouth cannot charge AT&T
for local traffic that originates on BellSouth’s network. The relevant question then is
what does “local” mean for purposes of this regulation. 47 C.F.R. § 701(a) defines “local
telecommunications traffic” for CMRS providers as traffic that originates and terminates
within the same Major Trading Area. Accordingly, in its Order, the FCC determined that
“any LEC efforts to continue charging [the paging carriers] or other carriers for delivery
of such [LEC-originated] traffic would be unjust and unreasonable.” Id. §29. The FCC
concluded that FCC “rules prohibit [the ILECs] from charging for facilities used to
deliver LEC-originated traffic [to the paging carriers.]” Id. at § 25.

The regulation defines “local telecommunications traffic” for non-CMRS
providers as traffic that originates and terminates within “a local service area established
by the state commission.” It is critical to understand that the regulation does not say that
local telecommunications traffic is only traffic that originates and terminates in a basic
local calling area, but rather reflects a much broader scope, including any local calling
area approved by the state commission. The SCPSC has approved local calling areas that
inclnde entire LATAs. Thus, under 47 C.F.R. § 701(a), local teleecommunications traffic
includes not only traffic that originates and terminates in the same BellSouth basic local

calling area, but also traffic that originates and terminates in the same LATA.
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Thus, the correct application of the TSR Wireless decision in this case is that
BellSouth cannot charge AT&T for the cost of any traffic that originates and terminates
in the same ILATA. Any more restrictive interpretation of that decision rests upon the
fallacy that “local telecommunications traffic” means only traffic that originates and
terminates in the same basic local calling area. There is no such restriction in 47 C.F.R. §
701(a), which is why in its Kansas/Oklahoma decision the FCC specifically referenced its
TSR Wireless decision on this very issue. As the FCC understood, its 7SR Wireless
decision supports the AT&T position in this case that BellSouth is legally prohibited
from charging AT&T (and the SCPSC is legally prohibited from allowing BellSouth to
charge AT&T) for any traffic that originates on the BellSouth network and is terminated

anywhere in the same LATA in which the traffic originated.

D. THE SCPSC FAILS TO RECOGNIZE THAT AT&T'S LEGAL
RIGHT TO ESTABLISH A SINGLE POI SUPPORTS THE
PROPOSAL THAT EACH PARTY IS FINANCIALLY
RESPONSIBLE FOR TRANSPORTING ITS OWN ORIGINATING

TRAFFIC.
The SCPSC recognized that applicable law allows AT&T to have a single POI in
a LATA. However, the SCPC decision fails to consider applicable law relating to a
single POI and how it furthers the objective of allowing CLECs to choose among the
most economically efficient means of interconnection, and, in particular, allowing
CLEC:s to reduce their cost of transport and termination. It would be plainly contrary to

this objective to allow a CLEC to interconnect at a single point, but then require that

CLEC to pay the incufribent carrier for transport facilities as if the CLEC were required
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® ®
to interconnect at multiple points. Any such decision would render meaningless the
CLEC’s ability to interconnect at a single point in a LATA.

To support it’s finding that A&T is entitled to a single POI per LATA, the SCPSC
relies upon Section 251(c)(2) of the Act. .* In its Local Competition Order, the FCC
stated that section 251(c)(2) “allows competing carriers to choose the most efficient
points at which to exchange traffic with incumbent LECs, thereby lowering the
competing carriers’ costs of, among other things, transport and termination of traffic.” 2
(Emphasis added)

The FCC has consistently applied this statute to prevent incumbent LECs from
increasing costs by requiring multiple points of interconnection. Not only did the FCC
address this in its SBC Kansas/Oklahoma Order, but also in its order approving SWBT’s
application for interLATA authority in Texas. In that ordér, the FCC made clear that this
provision gives competing local providers the option to interconnect at as few as one

technically feasible point within each LATA.*® As the FCC explained:

New entrants may select the most efficient points at which
to exchange traffic with incumbent LECs, thereby lowering
the competing carriers’ cost of, among other things,
transport and termination.

* See Order, pages 19-20. The only exception to BellSouth’s obligation to permit AT&T to designate the
points in BellSouth's network at which it chooses to interconnect is where BellSouth can demonstrate that a
request for interconnection at a particular point is not technically feasible. (FCC Rule 51.305(e).)
BellSouth has not alleged that the points of interconnection sought by AT&T in South Carolina are not
technically feasible. Indeed, BellSouth has not asserted any technical infeasibility claims with respect to

this issue.

% Local Competition Order, Implementation of the Local Competition Provisions in the

Telecommunications Act of 1996, 11 FCC Rcd. 15499, § 172 (hereinafter “Local Competition Order™).

? Memorandum Report and Order, Application by SBC Communications Inc., Southwestern Bell Telephone
Company, And Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance
Pursuant to Section 271 of the Telecommunications Act of 1996 To Provide In-Region, InterLATA Services
In Texas, CC No. 00-65, § 78 (vel. June 30, 2000) (hereinafter “Texas 271 Order”).
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Id. The FCC was very specific:

Section 251, and our implementing rules, require an
incumbent LEC to allow a competitive LEC to interconnect
at any technically feasible point. This means that a
competitive LEC has the option to interconnect at only one
technically feasible point in each LATA.

Id. (citing Local Competition Order ] 172, 209). As a result of this decision, AT&T is
not required to bear the financial cost of any SWBT originated calls in Texas. That
financial responsibility rests solely with SWBT. The same rationale applies to South
Carolina because the issue being addressed in the Texas case is identical to Issue 7 in this
proceeding. The Texas decision also reveals the importance of these interconnection
issues to determining whether BellSouth may be authorized to offer interLATA long
distance service in South Carolina.

The FCC, federal courts, and state commissions have held that the
Telecommunications Act provides AT&T the legal right to determine where it will
intereonnect with BellSouth and to limit those points of interconnection to as few as one
within each LATA. That right is meaningless if AT&T is required to pay for the network
facilities for BellSouth to transport its own traffic from points designated by BellSouth to
the interconnection points chosen by AT&T. Doing so, in effect, requires AT&T to
establish a POI at each of those points designated by BellSouth.

Moreover, the Act and FCC regulations expressly prohibit the shifting of costs of

transporting a carrier’s own traffic’’ BellSouth’s interconnection proposal would

*" BellSouth argues that it should not be required to bear any financial consequences of AT&T’s network
structure. BellSouth’s expense, however, is only a factor where BellSouth can establish that the competing
carrier “purposely structur[ed] its point(s) of interconnection to miaximize the cost to the ILEC or to
otherwise gain an unfair competitive advantage.” U. S. West Comm’ns, Inc. v. Jennings, 46 F. Supp. 2d
1004, 1021 (D. Ariz. 1999) (interpreting Local Competition Order § 199). BellSouth has made no such
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i mi.‘

eviscerate these requirements by shifting to AT&T a disproportionate share of the costs
of interconnection. AT&T’s proposal, in contrast, provides a reciprocal approach under
which each party bears comparable costs. Sound statutory, policy, and equity grounds
support AT&T’s proposal, and this Commission should follow the lead of all other
commissions to consider this issue and adopt the reciprocal interconnection preposed by
AT&T.

Accordingly, because the SCPSC either failed to consider existing law or
misinterpreted the law on this issue, AT&T’s Petition for rehearing or reconsideration
should be granted.

ISSUE 9: SHOULD AT&T BE PERMITTED TO CHARGE TANDEM RATE
ELEMENTS WHEN ITS SWITCH SERVES A GEOGRAPHIC AREA
COMPARABLE TO THAT SERVED BY BELLSOUTH’S TANDEM SWITCH?

In its Order, the SCPSC incorrectly finds that AT&T must meet a two pronged
test before it can charge tandem rates for the use of AT&T’s switches: 1) AT&T’s
switches must serve a similar geographic area as BellSouth’s tandem switches, and 2)
AT&T’s switches must perform similar functions as the BellSouth tandem switches. The
SCPSC found that AT&T’s switches do serve a similar geographic area as BellSouth’s
tandem switches but that AT&T’s switches do not perform similar functions. AT&T is
not requesting a rehearing or reconsideration on whether AT&T’s switches serve a
similar geographic area. AT&T does seek reconsideration or rehearing on 1) whether a

functionality test is required, and 2) even if a functionality test is required, whether

showing. Moreover, Paragraph 199 of the Local Competition Order refers to the-c'osts of interconnectien
itself under § 252(d)(1) of the Act, not the charges for transport and termination of traffic under § 252(d)(2)
of the Act.
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AT&T has established that its switches do perform the same functions as BellSouth’s

tandem switches.

A. THE SCPSC FAILED TO COMPLY WITH APPLICABLE LAW
WHICH ESTABLISHES ONLY A GEOGRAPHIC COMPARABILITY
TEST FOR DETERMINING WHETHER A CLEC CAN RECEIVE THE
TANDEM SWITCH RATE.

The SCPSC has misinterpreted the FCC regulations, which requires only a
geographic test to determine whether a CLEC should receive the tandem switch rate for
its switches. FCC Rule 711(a)(3) provides:

Where the switch of a carrier other than an incumbent LEC

serves a geographic area comparable to the area served by

the incumbent LEC’s tandem switch, the appropriate rate

for the carrier other than the incumbent LEC is the

incumbent LEC’s tandem interconnection rate.
(47 CF.R. 51.711(a)(3)). The plain language of the regulation sets out a test of
geographic comparability. Nonetheless, the SCPSC found that AT&T should also be
required to meet a functionality test to receive the tandem switch rate for its switches,
citing the First Report and Order. Again, the SCPSC has misinterpreted the FCC
guidance particularly with respect to the FCC’s First Report and Order 91090. While
the FCC noted in the Order that states may consider whether new technologies perform
functions similar to the ILEC’s tandem switch, the ultimate test set forth is a geographic
test (First Report and Order §1090). That paragraph states:

We find that the “additional costs” incurred by a LEC when transporting

and terminating a call that originated on a competing carrier’s network are

likely to vary depending on whether tandem switching is involved. We,

therefore, conclude that states may establish transport and termination

rates in the arbitration process that vary according to whether the traffic is

routed through a tandem switch or directly to the end-officé switch. In

such event, states shall also consider whether new technologies (e.g., fiber
ring or wireless networks) perform functions similar to those performed by
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an incumbent LEC’s tandem switch and thus, whether some or all calls

terminating on the new entrant’s network should be priced the same as the

sum of transport and termination via thé incumbent LEC’s tandem switch.

Where the interconnecting carrier’s switch serves a geographic area

comparable to that served by the incumbent LEC’s tandem switch, the

appropriate proxy for the interconnecting carrier’s addition costs is the

LEC tandem interconnection rate. [Emphasis Supplied]

The mention of a functionality test, which is not included in the regulation, simply
provides an alternate way in which CLECs can qualify for the tandem rate (Follensbee
Direct at 40-41). In the absence of a functionality analysis, the LEC tandem
interconnection rate is “the appropriate proxy” for the interconnecting carrier’s additional
costs. Had the FCC meant to add an additional test, it would have done so in the
regulation. It did not include such an additional test.

The SCPSC also either failed to consider or did not address federal court cases
supporting the FCC requirement that the enly applicable test is a geographic one. See
e.g. US WEST Communications, Inc. v. Minn. PUC, 55 F. Supp. 2d 968 (D. Minn. 1999).
Upon reviewing the state commission’s finding that AT&T Wireless met a geographic
comparability and similar functionality test, the federal district court stated that only a
geographic test is needed pursuant to the FCC rules. “The evidence also indicates that
the [CLEC switch] covers a geographic area comparable to that covered by a tandem
switch. Pursuant to FCC rules, this alone provides sufficient grounds for a finding that
the appropriate rate . . . is the tandem switch rate.” 55 F. Supp. 2d at 979. (emphasis

added) See US WEST Communications, Inc. v. Pub. Serv. Comm’n of Utah, 75 F. Supp.

2d 1284, 1290 (D. Utah 1999).%

% The few cases that have upheld the use of an end office rate are plainly inapposite. In one instance the
cas¢ was decided while the FCC’s pricing rules were stayed and the court did not even consider
§ 711(a)(3), which is dispositive here. TCG Milwaukee v. Pub. Serv. Comm'n of Wisc., 980 F. Supp. 992,
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Additionally, several state public service commissions in the BellSouth region
have also found that only a geographic comparability test applies to determine tandem
rates. In its DeltaCom arbitration Order®, the North Carolina Utilities Commission found

“only the geographic test applicable, and states, “ we believe that the language in the
FCC’s Order treats geographic coverage as a proxy for equivalent functionality, and that
the concept of equivalent functionality is included within the requirement that the
equipment utilized by both parties covers the same basic geographic area.” Order, p. 25.
The Kentucky Public Service Commission similarly found in the ICG arbitration with
BellSouth that the only geographic test applies and that ICG satisfies those
requirements.*°

Further, the Indiana Utility Regulatory Commission recently ruled that AT&T is
entitled to tandem rates based only on the geographic comparability test.’! The Indiana
Commission recognized that FCC rule 47 C.F.R. 51.711(a)(3) combined with the FCC’s
First Report and Order § 1090 requires only a geographic test. The Indiana Commission

states, “[tlhe FCC rules ignore tandem functionality’> as a factor for purposes of

1004 (W.D. Wisc. 1997). In another case, the court upheld the state commission’s use of the end office
rate because the CLEC “expressly refused” to introduce any “empirical data” on it switch’s geographic
coverage. AT&T has introduced data to show the coverage of all AT&T and TCG switches in this
g)roceedmg

Recominended Arbitration Order, In the Matter of Petition by ITC DeltaCom Communications, Inc. For
Arbitration of Interconnection Agreement with BellSouth Telecommunications, Inc. Pursuant to Section
252(b) of the Telecommunications Act of 1996, Docket No. P-500, Sub 10 (April 20, 2000).

* Order, In The Matter Of: A Petition By ICG Telecom Group, Inc. For Arbitration of an Interconnection
Agreement with BellSouth Telecommunications, Inc. Pursuant To Sections 252(b) of the
Telecommunications Act of 1996. Case No. 99-218 (March 2, 2000) (Order, p.3-4).

' AT&T Communicaftions of Indiana, Inc. and TCG Indianapolis’ Petition for Arbitration of
Interconnection Rates, terms and Conditions and related Arrangements with Indiana Bell Telephone
Company, Inc. d/b/a Ameritech Indiana Pursuant to Section 252(b) of the Telecommunications Act of 1996,
Cause Na. 40571-INT-03 (November 20, 2000).

%2 We note that AT&T’s witness, Mr. Talbott, claims that AT&T’s switches also perform a substantial

amount of traffic aggregation and, therefore, are performing the primary function of a tandem switch.
Talbott Direct Testimony, p. 43 and n. 13,
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determining whether a CLEC meets the requirements under 47 C.F.R. 51.711(a)(3).>*”

(Indiana Order, p. 36).
Accordingly, because the SCPSC misinterpreted existing law regarding the test
for a CLEC to charge tandem rates, AT&T’s request for rehearing and reconsideration

should be granted.

B. EVENIF A FUNCTIONALITY TEST IS REQUIRED AND APPLIED,
THE SCPSC ERRONEOUSLY FOUND THAT AT&T’S SWITCHES
DO NOT PROVIDE SIMILAR FUNCTIONALITY.

Even if a functionality test were applied, AT&T switches perform primary tandem
functions, and would therefore qualify for the tandem interconnection rate. First, AT&T
switches act as access tandems, routing interLATA traffic. Second, with respect to traffic
between AT&T customers, direct trunking has been established to permit completion of
calls across the LATA or across the state solely on AT&T’s network. Third, for traffic
between AT&T and BellSouth customers, AT&T has established direct trunking to each
BellSouth tandem to avoid transiting multiple AT&T or BellSouth switches. These are
essentially the same functions performed by BellSouth tandem switches*® (Follensbee
Direct at 40-41).

In addition, the primary function of a tandem switch is to aggregate traffic

between customers calling outside of their immediate exchange. AT&T’s switches

33 A state commission may also find that a tandem rate could be charged even when the carrier does not
serve a comparable geographic area. That is why the FCC states (in the middle of paragraph 1090, quoted
above) that states shall also consider whether new technologies perform functions similar to an incumbent
LEC’s tandem switch. It is not that functionality is an addition requirement — it is that a state commission
could find a tandem rate is applicable based upon functionality as an alternative. Amefitech Indiana,
however, turns the FCC’s test more restrictive by requiring that both tests (comparable geographic
coverage and tandem functionality) be met. We reject this approach.

** BellSeuth's proposed functionality test is not only not required but is unduly restrictive. BellSouth would
require that AT&T switches only perform tandem functions. Other Commissions have found that CLECs
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perform a substantial amount of traffic aggregation. Indeed, for the preponderance of
traffic from or to AT&T local exchange customers, AT&T’s switches perform traffic
aggregation rather than BellSouth's tandem switches. Id. As stated throughout this entire
proceeding and discussed in this brief, AT&T’s switches perform many tandem
functions, and under a functionality test, which is not required by the FCC’s regulations,
AT&T should receive the tandem interconnection rate.

Again, because the SCPSC has misinterpreted the FCC rules and failed to
consider relevant law, AT&T’s request for rehearing and reconsideration should be
granted.

CONCLUSION

In reaching its decision on Issue 1 regarding reciprocal compensation for ISP
traffic, the SCPSC based its decision on the prior DeltaCom arbitration order, which
relied upen the 1999 FCC ISP Declaratory Ruling. That FCC Order, however, was
recently vacated and the case was remanded back to the FCC in a D.C. Circuit Court of
Appeals decision. Consequently, the ISP Declaratory Ruling no longer exists as a basis
of authority that can be relied upon by this Conirnission. The SCPSC did not even
address the D.C. Circuit Court of Appeals Order which not only vacated the earlier ISP
Declaratory Ruling, but which also supports the argument that ISP traffic is subject to
reciprocal compensation. The SCPSC also relies on handful of state commission
decisions (most of which predate the D.C. Circuit Court of Appeals decision) holding ISP
traffic is not subject to reciprocal compensation and ignores mumerous commission

decisions, even within the region, holding that ISP is subject to reciprocal compensation.

can establish comparable functionality without duplicating the ILEC’s network (F ollénsbee Rebuttal at 33-
37).

29
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In reaching its decision on Issue 7 regarding network architecture, the SCPSC
failed to consider the recent FCC Order, the recent recommendation of the Georgia
Public Service Commission Staff, the FCC 271 Order on Texas, 47 C.F.R. 51.703(b), and
47 C.F.R. 51.709(b). The SCPSC also misinterprets the FCC’s Local Competition Order
and the 7SR Wireless case.

On Issue 9 regarding AT&T’s right to charge tandem rates, the SCPSC ignored
the plain language of 47 C.F.R. 51.711(a)(3) which only requires a geographic
comparability test. The SCPSC also ignored case law interpreting that statute and other
state public service decisions. The SCPSC also erred by finding that even if a
functionality test is required, that AT&T’s switches do not perform the same functions as
BellSouth tandem switches.

For the foregoing reasons, AT&T respectfully requests that this Commission

rehears or reconsiders its ruling of January 30, 2001 on issues 1, 7 and 9.

30
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Dated: February 7, 2001
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Respectfully submitted,

Francis P. Mood

Sinkler & Boyd, P.A.

Post Office Box 11889
Columbia, SC 29211
Telephone: (803) 779-3080
Facsimile: (803) 765-1243

Virgifia C. Tate

Michael D. Karno

1200 Peachtree Street
Suite 8100

Atlanta, GA 30309
Telephone: (404) 810-4922
Facsimile: (404) 810-5901

Attorneys for
AT&T COMMUNICATIONS OF

THE SOUTHERN STATES, INC.
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Washington, D.C. 20554
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Joint Application by SBC Communications
Inc., Southwestern Bell Telephone Company,
and Southwestern Bell Communications
Services, Inc. d/b/a Southwestern Bell Long
Distance for Provision of In-Region,
InterLATA Services in Kansas and Oklahoma
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MEMORANDUM OPINION AND ORDER
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By The Commission: Chairman Kennard issuing a statement; Commissioner Ness concurring
and issuing a statement; Commissioner Furchtgott-Roth concurring in part, dissenting in part,
and issuing a statement; Commissioner Powell approving in part, dissenting in part, and issuing a
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I. INTRODUCTION

1. On October 26, 2000, SBC Communications Inc., Southwestern Bell Telephone
Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long
Distance (collectively SWBT) filed this application for authority under section 271 of the
Communications Act, as amended, to provide in-region, interLATA services in the states of
Kansas and Oklahoma.! We grant the application in this Order based on our conclusion that
SWBT has taken the statutorily required steps to open its local exchange markets to competition
in each of these states. As required by section 271, we find that SWBT has made a separate and
independent showing of compliance for both states.

2. This Order represents the first time that we have approved a section 271
application for a more rural state, and the first time we have ruled on a section 271 application
for a second state within a single BOC region. The general approach used by both the Kansas
Corporation Commission (Kansas Commission) and the Oklahoma Corporation Commission
(Oklahoma Commission) may serve as a model for the developnient of successful section 271
applications in other similarly situated states. In particular, we commend both states for using
the successful work of the Texas Public Utility Commission (Texas Commission) as a starting
point for the development of their own section 271 reviews. This approach demonstrates that
more rural states can conduct successful section 271 reviews without overwhelming their
regulatory resources by building on the work of other states in their region. In this regard, we
also note that rural states may wish to cooperate and pool their resources in addressing section
271 compliance issues when uniform region-wide systems and procedures are used by the BOC.?

3. Both states have taken a number of important steps to facilitate the development
of successful section 271 applications by SWBT. Both states conducted proceedings concerning
SWBT’s section 271 compliance with opportunities for participation by interested third parties.’
Both states adopted a broad range of clearly defined performance measures and standards, and a
Performance Assurance Plan designed to create a financial incentive for post-entry compliance
with section 271. Although neither state provided for third party testing of SWBT’s operations
support systems (OSS) offerings, SWBT did arrange for an independent evaluation to determine
whether certain automated OSS systems, which were found to satisfy the requirements of section
271 in Texas, were the same as those in Kansas and Oklahoma.*

A list of parties that submitted comments or replies is contained in Attachment A.

2 The BOC must make an indépendent showing of section 271 compliance for each individual state, however.

* At the same time, we note that several parties criticize the state consideration of pricing issues. See, e.g., Z-Tel
Supp. Comments at 2-3; IP Communications Supp. Comments at 2-3 and 7-8.

See infra, Section IV.B.2.

661 J0 9¢ 8bed - O-/25-0002Z - DSdOS - NV Z€:0} 61 JdqWaAON 6102 - ONISSIO0Hd HO4 d31d3I0IV



Federal Communications Commission FCC 01-29
4. Despite the fact that Kansas and Oklahoma are more rural than other states where

this Commission has granted section 271 authorization, competition is developing in response to
the market opening measures taken by SWBT and the state commissions in these states. For
example, SWBT states that competitors serve between 9.0 percent and 12.6 percent of the total
access lines in its service area in Kansas.” SWBT adds that competitive local exchange carriers
(LECs) serve between 85,000 and 145,000 business lines and more than 46,000 residential lines
in its service territory in Kansas.® While many of these lines are served through resale, SWBT
states that there are at least 26 competitive LECs providing facilities-based local exchange
service in Kansas.” SWBT adds that between 37,000 and 98,000 lines in Kansas were served by
competitors over their own facilities as of August 2000.° SWBT also cites a number of factors as
evidence that competition is growing rapidly in Kansas.’

5. SWBT also states that in Oklahoma competitive LECs serve between 5.5 percent
and 9.0 percent of the total access lines in SWBT service territory.'” This corresponds to between
115,000 and 170,000 lines."* SWBT adds that its competitors serve more than 66,000 business
lines and at Ieast 49,000 residential lines in Oklahoma.'> SWBT also states that between 61 ,000
and 114,000 lines are served by competitors over their own facilities.” In addition, SWBT states
that competition is growing rapidly in Oklahoma, citing a number of factors in support of this
assertion.*

6. Our analysis in this Order is affected by that fact that this joint application follows
on the heels of authorization in another of SWBT’s in-region states, Texas. In many ways,
SWBT'’s process of opening its local market and satisfying the requirements of section 271 in
Texas serves as a precursor, and as a model, for the process it followed in Kansas and Oklahoma.

> SWBT Smith/Johnson Aff. at 7; see also, SWBT Brief at 14. Since SWBT does not have access to exact

information on the number of lines in Kansas and Oklahoma served by competitive LECs, it has used several
methods to estimate the number of lines served by its competitors: Each of these methods produces a somewhat
different result, and the ranges cited reflect these differences. Id. at 14, n.25; SWBT Smith/Johnson Aff. at 11.

S  SWBT Applieation at 14.

T et el Tl cms ALE ot O OVIIIT A o1 mas e g 2m 22
¥ a4

SWBT Smith/Johnson Aff. at 5.

1 Jd.at7, Table 3.

"' SWBT Application at 17.

2o

P

14

SWBT Smith/Johnson Aff. at 5.
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Rather than reiterate background matters and jurisprudence set forth in the SWBT Texas Order,”
and re-visit issues that were briefed, reviewed and resolved in that proceeding, we focus our
analysis in this Order on a handful of issues that were contested by commenting parties, or that
have not been addressed by the Commission in prior section 271 orders. Chief among these
issues is pricing. We also consider SWBT’s assertion that the systems and processes used to
provision wholesale services to competing carriers in Kansas and Oklahoma should pass the
checklist requirements because they are the same systems and processes found to be satisfactory
in the Texas proceeding. As required by the statute, we have considered separately for each state
covered by SWBT’s application here whether SWBT has made all of the showings required by
section 271. In conclusion, we find that SWBT has met its burden in demonstrating, for Kansas
and Oklahoma respectively, that it complies with all applicable statutory requirements.

IL. BACKGROUND
A. Statutory Framework

7. In the 1996 Act, Congress conditioned BOC provision of in-region, interLATA
service on compliance with certain provisions of section 271. Pursuant to section 271, BOCs
must apply to this Commission for authorization to provide interLATA services originating in
any in-region state." Congress has directed the Commission to issue a written determination on
each application no later than 90 days after the application is filed."”

8. To obtain authorization to provide in-region, interLATA services under section
271, the BOC must show, with respect to each state for which it seeks authorization, that: (1) it
satisfies the requirements of either section 271(c)(1)(A), knéwn as “Track A” or 271(c)(1)(B),
known as “Track B”; (2) it has “fully implemented the competitive checklist” or that the
statements approved by the state imder section 252 satisfy the competitive checklist contained in
section 271(c)(2)(B);"® (3) the requested authorization will be carried out in accordance with the
requirerhents of section 272;"° and (4) the BOC’s entry into in-region, intetLATA market is

B See Application by SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell

Communications Services, Inc. d/b/a Southwestern Bell Long Distance Pursuant to Section 271 of the
Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in Texas, Memorandum Opinion and
Order, 15 FCC Red 18354, 18361, para. 13 (SWBT Texas Order).

6 See47U.S.C.§271.

" 1d. § 271(d)(3).
B4 § 271(d)(3)(A). The critical, market-opening provisions of section 251 are incorporated into the competitive
checklist found in section 271. See id. § 251; see also Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, CC Docket No. 96-98, 11 FCC Red 15499 (1996) (Local Competition First
Report and Order), aff’d in part and vacated in part sub nom, Competitive Telecommunications Ass’n v. FCC, 117
F.3d 1068 (8th Cir. 1997) and lowa Utils. Bd. v. FCC, 120 F.3d 753 (8th Cir. 1997), aff’d in part and remanded,
AT&T v. Iowa Utils. Bd., 525 U.S. 366 (1999).

¥ 47U.8.C. § 271(d)3)(B).

661 J0 8¢ 8bed - 0-/25-0002Z - DSOS - NV Z€:0) 61 JdqWaAON 6102 - ONISSIO0Hd HO4 d31d3I0IV



Federal Communications Commission FCC 01-29

“consistent with the public interest, convenience, and ne:c:essity.”20 The statute specifies that,
unless the Commission finds that these four cniteria have been satisfied, the Commission “‘shall
not approve” the requested authorization.”

9. Section 271(d)(2)(A) requires the Commission to consult with the United States
Attorney General before making any detérmination approving or denying a section 271
application. The Attorney General is entitled to evaluate the application “using any standard the
Attormney General considers appropriate,” and the Commission is required to “give substantial
weight to the Attorney General’s evaluation.”

10. In addition, the Commission must consuit with the relevant state commission to
verify that the BOC has one or more state approved interconnection agreements with a facilities-
based competitor, or a Statement of Generally Available Terms and Conditions (SGAT), and that
either the agreement or general statement satisfy the “competitive checklist.”” Because the Act
does not prescribe any standard for Commission consideration of a state commission’s
verification under section 271(d)(2)(B), the Commission has discretion in each section 271
proceeding to determine the amount of weight to accord the state commission’s verification.”
The Commission has held that, although it will consider carefully state determinations of fact
that are supported by a detailed and extensive record, it is the Commission’s role to determine
whether the factual record supports the conclusion that particular requirements of section 271
have been met.”

B. History of this Application

11. Both the Kansas Corporation Commission (Kansas Commission) and the
Oklahoma Corporation Commission (Oklahoma Commission), after more than two years of
reviewing SWBT’s compliance with the requirements of section 271, have endorsed
Southwestern Bell’s application to provide in-region, interLATA services in their respective
states.

® 14§ 271 d(3)C).

2 Id. § 271(d)(3); see SBC Communications, Inc. v. FCC, 138 F.3d 410, 413, 416 (D.C. Cir. 1998).
2 47US.C. § 271(d)2)A).

B 1d. §271(d)()B).
# Application by Bell Atlantic New York for Authorization Under Section 271 of the Communications Act to
Provide In-Region, InterLATA Service in the State of New York, Memorandum Opinion and Order, 15 FCC Red
3953, 3962, para. 20 (Bell Atlantic New York Order); Application of Ameritech Michigan Pursuant to Section 271 of
the Communications Act of 1934, as amended, CC Docket No. 97-137, 12 FCC Red 20543, 20559-60 (1997)
(Ameritech Michigan Order); see also SBC Communications v. FCC, 138 F.3d at 416 (“although the Commission
must consult with the State commissions, the statute does not require the FCC to give State commissions’ views any
particular weight™).

Ameritech Michigan Order, 12 FCC Rcd at 20560; SBC Communications v. FCC, 138 F.3d at 416-17.
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1. The Kansas Commission’s Evaluation

12. On January 21, 1997, the Kansas Commission initiated a proceeding to examine
SWBT’s compliance with requirements of section 271.*° This proceeding was open to
participation by all interested parties and numerous CLECs participated.” SWBT filed a draft
section 27] application with the Kansas Commission on February 17, 1998.*® On March 16,
2000, SWBT filed a revised draft of its section 271 application that included a model '
interconnection agreement (“Kansas Section 271 Interconnection Agreement” or “K2A”).% The
K2A is based on a model interconnection agreement developed by the Texas Public Utilities
Commission (“The Texas Commission™); ™ but also iricludes arbitration decisions of the Kansas
Commission and Kansas-specific terms. The K2A also includes a performance remedy plan,
modeled after the plan adopted by the Texas Commission.™

13.  In May 2000, the Kansas Commission invited interested parties to file comments
on SWBT’s application in two phases.”” The initial phase focused on the K2A interconnection
agreement, performance measures, and the performance remedy plan. The second phase focused
on remaining portions of the draft application. On August 21, 2000, the Kansas Commission
issued a report (“Kansas Commission Staff Report”) in which it reviewed SWBT’s compliance
with section 271(c) (1)(A), the 14 checklist items in section 271(c)(2)(B), and the separate
affiliate requirements of section 272.% The Staff Report also reviewed the public interest
requirements under section 271(d)(3)(C) and the performance measures and performance remedy
plan proposed by SWBT. Although recognizing areas of concern, Commission staff concluded
that SWBT had met its obligations under section 271.* In September and October, the Kansas

% Kansas Commission Comments at 3.

¥ See SWBT Cleck Aff. at para. 25.

2 Kansas Commission Comments at 3.

¥ Kansas Commission Comments at 4; SWBT Application at 5.

0 See Application by SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell

Communications Services, Inc. d/b/a Southwestern Bell Long Distance Pursuant to Section 271 of the
Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in Texas, Memorandum Opinion and
Order, 15 FCC Red 18354, 18361, para. 13 (SWBT Texas Order). In the Texas 271 proceeding, a model
interconnection agreement was developed and adopted which was referred to as the “Texas 271 Agreement” or
“T2A." The Texas Commission, SWBT, and competing carriers worked collaboratively to identify and resolve a
number of key issues related to SWBT s compliance with 271, including the operational readiness of SWBT’s OSS,
and the development of a performance monitoring and enforcement mechanism.

3 SWBT Application at 5.

2 Kansas Commission Comments at 4; SWBT Cleek Aff. at para. 38 ; SWBT Application at 5.

3 ..
®  Kansas Commission Comments at 4.

34

ld. See also SWBT Cleek Aff., Attach. A at 134-138 (In the Matter of Southwestern Bell Telephone Company-
Kansas® Compliance with Section 271 of the Federal Telecommunications Act of 1996, Docket No. 97-SWBT-411-
(continued....)

7
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Commission held several administrative meetings considering revisions and modifications to the
K2A. On October 4, 2000, the Kansas Commission concluded that SWBT had satisfied the
requirements of section 271, and that it would support SWBT’s section 271 application. On
October 9, 2000, pursuant to the Kansas Commission’s direction, SWBT filed a revised final
K2A%

14. On November 17, 2000, the Kansas Commission filed comments in this
proceeding. The Kansas Commission concluded that SWBT has complied with the checklist of
section 271, that SWBT has complied with the requirements of section 272, and that it would be
in the public interest to approve SWBT’s application. * On December 11, 2000, the Kansas
Commission filed its reply comments. We commend the Kansas Commission for its analysis.

2. The Oklahoma Commission’s Evaluation

15.  In 1997, this Commission rejected SWBT’s initial application to provide in-
region, interLATA services in Oklahoma, finding that SWBT did not face sufficient competition
in Oklahoma to satisfy the requirements of “Track A” (section 271(c)(1)(A)).” In February
1998, SWBT filed a second draft application with the Oklahoma Commission.”® The Oklahoma
Commission reviewed SWBT’s application and heard testimony from participating parties. On
June 9, 2000, SWBT submitted a revised draft of its proposed application to the Oklahoma
Commission, which included a model interconnection agreement (the “Oklahoma Section 271
Agréement or the O2A”). This model agreement, like the K2A, was based on the Texas 271
Agreement, and incorporated arbitration decisions of the Oklahoma Commission and Oklahoma-
specific terms. After hearings and review, the Oklahoma Commission approved the O2A on
September 28, 2000, subject to several modifications.* The Oklahoma Commission also set low

(Continued from previous page)
GIT, Staff’'s Recommendation){(August 21, 2000)(“Kansas Commission Staff Report™). The Kansas staff stated that
there were several concerns rggarding the proposed performance remedy plan. Some concerns expressed were the
derivation of the “K” Table values, the verification and validation of source data, the frequency of small samples, the
use of Z- testing as part of SWBT’s benchmark testing and Type I and Type Il errors. We agree with the Kansas
Commission that none of these issues, based on evidence in this proceeding, warrant denial of the application.

*  SWBT Application at 8.
Kansas Commission Comments at 44.

57 See In the Matter of Application by SBC Communications Inc., Pursuant to Section 271 of the Communications
Act of 1934, as amended, To Provide In-Region, InterLATA Services In Oklahoma, CC Docket No. 97-121,
Memorandum Opinion and Order, 12 FCC Rcd 8685 (1997), aff'd, SBC Communications Inc. v. FCC, 138 F.3d 410
(D.C. Cir. 1998).

® SWBT Application at 10.

*  SWBT Application at 10-11.

“ See SWBT Application at 11; Application of the Attorney General of the State of Oklahoma, et al., To Explore
Southwestern Bell Telephone Co.’s Compliance with Section 271(c) of the Telecommunications Act of 1996, Cause
(continued....)
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interim rates for several unbundled network elements. To provide incentive to SWBT to
establish permanent rates, the Oklahoma Commission held such rates would be subject to “tfue
up” only until March 28, 2001.* On October 24, 2000, SWBT filed a revised, final O2A
pursuant to the Oklahoma Commission’s request.**

16.  The Oklahoma Commission filed initial comments in this proceeding on
November 17, 2000. The Oklahoma Cémmission recommended approval of the application on
grounds that all statutory requirements have been satisfied, and also arguing that the entry of
SWBT into the long distance market will benefit not only long distance markets within
Oklahoma, but will encourage competition in the local exchange market in Oklahoma.” On
December 11, 2000, the Oklahoma Commission filéd reply comments responding to specific
issues raised by commenters in this proceeding. The Oklahoma Commission also urged that we
give deference to its determination that competition exists in Oklahoma and that the requirements
of section 271 have been met.* We commend the Oklahoma Commission for its analysis.

3. Department of Justice Evaluation

17.  The Department of Justice filed its evaluation of SWBT’s application on
December 4, 2000. In its evaluation, the Department of Justice first focuses on the prices at
which SWBT provides interconnection and unbundled network elements (UNEs) in Kansas and
Oklahoma.” The Department of Justice recommends that the Commission undertake an
independent scrutiny of recurring and noarecurring UNE rates in Oklahoma, and nonrecurring
UNE rates in Kansas.* The Department of Justice also expresses concern over the interim nature
of the rates for collocation and a number of UNEs.” The Department of Justice next questions
the sufficiency of SWBT’s evidence in support of its OSS in Kansas and Oklahoma. SWBT
relies heavily In its application on assertions that it provides wholesale services in Kansas and
Oklahoma through the same OSS as in Texas, and argues that it has previously demonstrated that
these systems satisfy section 271 requirements.”® The Department of Justice finds that the

(Continued from previous page)
No. PUD 970000560, Order No. 445180 (Oklahoma Commission, Sept. 28, 2000) (“Oklahoma Commission Sec.
271 Order™).

4 SWBT Application at 11.

2 Oklahoma Commission Comments at 2.

B 14

“ Oklahoma Commission Reply Comments at 27.

4 Department of Justice Evaluation at 2.
% Id. at 13-20, 25-27.
T 1d at24-25,27-28.

% Id. at28-36.
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evidence offered by SWBT to demonstrate that its OSS is, indeed, the same as in Texas, is
“ambiguous and incomplete” in several respects. The Department of Justice also urges the
Commission to establish the kind of evidentiary showing that will be expected of future
applicants who seek to rely, as SWBT does, on findings from prior section 271 proceedings.*

III. PROCEDURAL AND ANALYTICAL FRAMEWORK

18.  The terms of the competitive checklist generally incorporate by reference the core
local competition obligations that sections 251 and 252 impose on all incumbent LECs. In a
variety of proceedings since 1996, the Commission has discharged its statutory anthority to issue
comprehensive rules and orders giving specific content to those obligations. In determining
whether a BOC applicant has met the local competition prerequisites for entry into the long-
distance market, therefore, we evaluate its compliance with our rules and orders in effect at the
time the application was filed. We emphasize that a BOC must comply with all of the
Commission’s rules implementing the requirements of section 251 and 252 beginning on the
dates specified by those rules.”

19. As the Commission stated in the SWBT Texas Order, despite the
comprehensiveness of our local competition rules, there will inevitably be, in any section 271
proceeding, new and unresolved interpretive disputes about the precise content of an incumbent
LEC’s obligations to its competitors — disputes that our rules have not yet addressed and that do
not involve per se violations of self-executing requirements of the Act. The section 271 process
simply could not function as Congress intended if we were generally required to resolve all such
disputes as a precondition to granting a section 271 application.” Congress designed section 271
proceedings as highly specialized, 90-day proceedings for examining the performance of a
particular carrier in a particular State at a particular time. Such fast-track, narrowly focused
adjudications are often inappropriate forums for the considered resolution of industry-wide local
competition questions of general applicability.” Second, such a requirement would undermine
the congressional intent of section 271 to give the BOCs an incentive to open their local markets
to competition. That incentive would largely vanish if a BOC’s opponents could effectively
doom any section 271 application by raising a host of novel interpretive disputes in their
cormments and demanding that authorization be denied unless each one of those disputes is
resolved in the BOC’s favor. Finally, simply as a matter of statutory construction, few of the

¥ 14 at 29-30.

0 SWBT Texas Order, 15 FCC Red at 18368, para. 29.

' See American Tel. and Tel. Co. v. F CC, 220 F.3d 607, 631 (D.C. Cir. 2000).

2 As the D.C. Circuit has held, “[Alllowing collateral challenges could change the nature of section 271

proceedings from an expedited process focused on an individual applicant’s performance into a wide-ranging,
industry-wide examination of telecommunications law and policy.” American Tel. and Tel. Co. v. FCC, 220 F.3d at
631.
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substantive obligations contained in the local competition provisions of sections 251 and 252 are
altogether self-exécuting; they rely for their content on the Commission’s rules.”

A. Procedural Framework

20.  Inthe context of section 271’s adjudicatory framework, the Commission has
established certain procedural rules governing BOC section 271 applications.” Among other
things, these rules provide an opportunity for parties other than the Department of Justice and the
relevant state commission to comment on section 271 applications.

21. These procedural rules have served the Commission well by deterring incomplete
section 271 filings by the BOCs. In particular, they are designed to prevent applicants from
presenting part of their initial prima facie showing for the first time in reply comments.”® We do
not expect that a BOC, in its initial application, will anticipate and address every argument its
opponents might make in their comments. Based on the state proceedings, however, the BOCs
should be able to identify most of the significant arguments and allegations that parties are likely
to make in their filings before the Commission. Thus, the rules provide that when an applicant
files new information after the comment date, the Commission reserves thie right to start the 90-
day review period again or to accord such information no Wweight in determining section 271
compliance.” An exception to this approach exists for new information that is directly
responsive to allegations raised in the comments. The Commission has also strictly limited the
consideration of developments that occur after the date for filing comments.”

22.  In this proceeding, we waive these procedural requirements on our own motion
pursuant to section 1.3 of the Commission’s fules,” to the extent necessary to consider rate

5 SWBT Texas Order, 15 FCC Red at 18367, para. 27.

See, e.g., Procedures for Bell Operating Company Applications Under New Section 271 of the Communications
Act, Public Notice, 11 FCC Red 19708 (Dec. 6, 1996) (Dec. 6, 1996 Public Notice); Revised Comment Schedule for
Ameritech Michigan Application, as amended, for Authorization under Section 271 of the Communications Act to
Provide In-Region, InterLATA Service in the State of Michigan, Public Notice, DA 97-127 (Jan. 17, 1997) (Jan. 17,
1997 Public Notice); Revised Procedures for Bell Operating Company Applications Under Section 271 of the
Communications Act, Public Notice, 13 FCC Red 17457 (Sept. 19, 1997) (Sept. 19, 1997 Public Notice); Updated
Filing Requirements for Bell Operating Company Applications Under Section 271 of the Communications Act,
Public Notice, DA-99-1994 (Sept. 28, 1999) (Sept. 28, 1999 Public Notice).

> Ameritech Michigan Order, 12 FCC Red at 20573, para. 54.

5 Bell Atlantic New York Order, 15 FCC Red at 3969, para. 36; Ameritech Michigan Order, 12 FCC Red at
20575, para.

7 Sept. 28, 1999 Public Notice at 3.

" Bell Atlantic New York Order, 15 FCC Red at 3969, para. 36.

® A47CFR§13.
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reductions filed by SWBT on day 63 of the 90-day period for Commission review of the Kansas
and Oklahoma section 271 applications. “[A] waiver is appropriate only if special circumstances
warrant a deviation from the general rule and such deviation will serve the public interest.”* We
conclude that the special circumstances before us in this case warrant a deviation from the
general rules for consideration of late-filed information or new developments that take place late
in the application review process. In the particular circumstances présented by this application,
we conclude that considering these late-filed rate reductions will serve the public interest. At the
same time, we emphasize that in the absence of such special circumstances, we will continue to
adhere to our general rules designed to ensure a fair and orderly process for the consideration of
section 271 applications within the 90-day statutory deadline.

23.  There are a number of special circumstances that support grant of this waiver to
permit consideration of these rate reductions in determining section 271 compliance, and thus
satisfy the first element of the test for grant of a waiver described above. First, the rate changes
at issue are quite limited in nature. Basically, SWBT has made uniform percentage rate
reductions, subject to specified rate floors, in certain categories of rates in Oklahoma and
Kansas.” SWBT has not modified the rate structure developed in the state proceedings or
modified the rates developed by the states with a combination of rate decreases and increases.
As a result, addressing the effect of these rate revisions in terms of compliance with section 271
places a limited additional analytical burden on the Commission staff and commenting parties.”
This differs significantly from the consideration of more complex rate revisions. It also differs
from consideration of promises of future action, which may or may not actually take place.” It is
also different from implementation of measures designed to achieve nondiscriminatory
performance in the applicant’s provision of service to competitive LECs, since it is often
impossible to determine the actual effect of such changes on performance in advance. Second,

0 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164 at 1166 (D.C. Cir. 1990); WAIT Radio v. FCC, 418
F.2d 1153 (D.C. Cir. 1969).

8 Letter from Geoffrey M. Klineberg, Kellogg, Huber, Hansen, Todd & Evans, P.LL.C., to Magalie Roman Salas,
Secretary, Federal Communications Commission, CC Docket No. 00-217 (filed Dec. 28, 2000) (SWBT Dec. 28 Ex
Parte Letter). SWBT’s December 28, 2000 ex parte filing is an amended version of an ex parte filing it made on
December 27, 2000.

2 In light of this and the nature and extent of the comments filed coneerning these rate reductions, we cannot

accept claims that interested parties did not have a reasonable opportunity to comment.

5 Contrary to the arguments of certain commenting parties, there is no uncertainty concerning the availability of

these rates to competing LECs. The Kansas Commission has approved these rate reductions with the reductions to
become effective immediately. Letter from Eva Powers, Assistant General Counsel, Kansas Corporation
Commission, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 00-217 at 2
(filed Jan. 5, 2001) (Kansas Commission Jan. 5 Ex Parte Letter) and Attach. 1 (Order Approving Revisions to the
K2A, Docket No. 97-SWBT-411-GIT at 1-3 (Jan. 4, 2001)) (Kansas Commission Jan. 4 Order). The Oklahoma
Commission adopted the modified rates on January 10, 2001. See, Letter from Geoffrey M. Klineberg, Kellogg,
Huber, Hansen, Todd & Evans, P.L.L.C. to Magalie Roman Salas, Secretary, Federal Communications Commission,
CC Docket No. 00-217 (filed Jan. 12, 2001) (SWBT Jan. 12 Ex Parte Letter) at Attach. C (Final Order Approving
Adoption of Amendment to Interconnection Agreement, Cause No. PUD 20010006 (Jan. 10, 2001))
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because of the very limited nature of these rate changes, interested parties have had a reasonable
opportunity to evaluate them and comment in a meaningful manner.* The nature of these rate
changes has also permitted the Commission staff to evaluate these rate changes reasonably,
within the 90-day review period.

24.  Third, this is an instance in which an applicant has responded to criticism in the
record by taking positive action that will clearly foster the development of competition. This is
very different from the typical situation in which late-filed material provided by the applicant
consists of additional arguments or information concerning whether its current performance or
pricing satisfies the requirements of section 271. Fourth, these are otherwise generally
persuasive applications, which demonstrate a commitment to opening local markets to
competition as required by the 1996 Telecommunications Act.

25.  We also conclude that, subject to certain limiting conditions described below,
grant of this waiver will serve the public interest and thus satisfy the second element of the
waiver standard described above. In particular, grant of this waiver permits the Commission to
act on these section 271 applications quickly and efficiently without the procedural delays
inherent in restarting the 90-day clock. Grant of this waiver also provides positive reinforcement
to SWBT for responding to criticism in the record concerning its rate levels by making pro-
competitive rate reductions. Given that interested parties have had a meaningful opportunity to
comment on these rate reductions, we do not believe that the public interest would be served in
this instance by strict adherence to our procedural rules. At the same time, as discussed below,
we emphasize that we do not intend to allow a pattern of late-filed changes to threaten the
Commission’s ability to maintain a fair and orderly process for consideration of section 271
applications.

26.  Although we conclude that grant of this waiver to permit consideration of these
rate reductions at this time is superior to requiring that SWBT refile its application or restart the
90-day clock in order to obtain consideration of these rate reductions, we reiterate that we
continue to expect applicants to make every effort to ensure that section 271 applications are
complete when filed. Indeed, we believe it would be rare for other parties to satisfy the high bar
set here in future applications. We expect the parties to file a complete application, including
any prices on which they want the Commission to rely in its decision, on day one. Nonetheless,
although we do not decide here whether we would ever accept amendments to prices within the
first twenty days of the filing, for purposes of this application, we condition the grant of this
waiver on delaying the effective date for 43 days after release. This represents one day for each
day between day 20 and day 63, when SWBT filed these rate revisions. We believe that delaying
the effective date in the instant application ensures that SWBT does not receive the full benefits
of late-filed changes.

% See Comments Reguested in Connection with Southwestern Bell’s Section 271 Application for Kansas and

Oklahoma, CC Docket No. 00-217, Public Notice, DA No. 00-2912 (rel. Dec. 27, 2001) (Dec. 27 Public Notice);
Comment Schedule Set in December 27th Public Notice Remains the Same, Public Notice, CC Docket No. 00-217,
DA-00-2917 (December 28, 2000).
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27.  Under the special circumstances present in these applications, we cannot agree
with the commenting parties that urge us to decline to consider these rate revisions or to treat
these revisions as a new filing that starts the 90-day review period.* We cannot agree that
consideration of these late-filed rate reductions permits SWBT to benefit by delaying the opening
of its local markets in these states to competition. If these rate reductions had become effective
the day before SWBT filed these applications, there would be no question concerning the
propriety of considering the new rates under our procedural rules. Moreover, the statute does not
require that a BOC demonstrate that it has been in compliance with section 271 for some period
of time before it files a section 271 application. While we strongly encourage applicants to
resolve issues concerning rate levels fully before they file section 271 applications, we do not
believe that the limitéd delay in réducing these rates in Oklahoma and Kansas is sufficient to
warrant excluding them from consideration. At the same time, we share, to some extent, the
concerns expressed by a number of parties that applicants might attempt to use grant of this
waiver to “game” the section 271 process with repeated last minute rate reductions.®® We have
already made clear that we do not expect applicants to do this repeatedly and we will look with
disfavor on any situation in which a single applicant attempts to make such rate reductions late in
thé application review period on multiple occasions. This concern about the potential for future
abuse does not persuade us, however, that it would be better to refuse to consider the rate
reductions in this case or treat them as the filing of a new application and restart the 90-day
review period since we can address such problems if and when they actually occur.

B. Analytical Framework

28.  As part of our determination that a BOC has satisfied the requirements of section
271, we consider whether the BOC has fully implemented the competitive checklist in subsection
(©)(2)(B).” In demonstrating compliance with each item on the competitive checklist, a BOC
must demonstrate that it has a concrete and specific legal obligation to furnish the item upon
request pursuant to state-approved interconnection agreements that set forth prices and other
terms and conditions for each checklist item, and that it is currently furnishing, or is ready to
furnish, the checklist item in quantities that competitors may reasonably demand and at an
acceptable level of quality.® In particular, the BOC must demonstrate that it is offering
interconnection and access to network elements on a nondiscriminatory basis.* Previous
Commission orders addressing section 271 applications have elaborated on this statutory

8 See, e. & ALTS Supp. Comments at 3-5; AT&T Supp. Comments at 2; Allegiance Supp. Comments at 3-5;

ConnectSouth Supp. Comments at 3-4; Cox Supp. Comments at 1-4; IP Supp. Comments at 7-13; McLeodUSA
Supp. Comments at 2; Sprint Supp. Comments at 2-4; WorldCom Supp. Comments at 1-3.

8 See, e. &-» AT&T Supp. Comments at 1-3; IP Supp. Comments at 2-3 & 7-8; Z-Tel Supp. Comments at 2-3.

5  See47US.C. § 271(d)(3). As set forth below, we conclude that SWBT has satisfied the requirements of
subsection (¢)(1)(A) (“Track A”) and thus its application merits analysis under section 27 1(d)(3)(A)(i) of our rules.

8 Bell Atlantic New York Order, 15 FCC Red at 3973-74, para. 52.

®  47U.8.C. § 271(c)(1)B){), (ii).
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standard. First, for those functions the BOC provides to competing carriers that are analogous to
the functions a BOC provides to itself in connection with its own retail service offerings, the
BOC must provide access to competing carriers in “substantially the same time and manner” as it
provides to itself.” Thus, where a retail analogue exists, a BOC must provide access that is equal
to (i.e., substantially the same as) the level of access that the BOC provides itself, its customers,
or its affiliates, in terms of quality, accuracy, and timeliness.” For thosé functions that have no
retail analogue, the BOC must demonstrate that the access it provides to competing carriers
would offer an efficient carrier a “meaningful opportunity to compete.””

29.  We note that a determination of whether the statutory standard is met is ultimately
a judgment we must make based on our expertise in promoting competition in local markets and
in telecommunications regulation generally.” We have not established, nor do we believe it
appropriate to establish, specific objective criteria for what constitutes “substantially the same
time and manner” or a “meaningful opportunity to compete.”” Whether this legal standard is
met can only be decided based on an analysis of specific facts and circumstances. Therefore, we
look at each application on a case-by-case basis and consider the totality of the circumstances,
including the origin and quality of the information before us, to determine whether the
nondiscrimination requirements of the Act are met. We reemphasize that the BOC applicant
retains at all times the ultimate burden of proof that its application satisfies all of the
requirements of section 271, even if no party files comments challenging its compliance with a
particular requirement.”

1. Analysis of Performance Data

30.  SWBT reports performance data pursuant to over 120 detailed metrics established
by the Texas Commission, and adopted by the Kansas and Oklahoma Commissions. These
performance measurements cover the pre-ordering, ordering, provisioning, maintenance and
repair, and billing functions it performs in the course of providing wholesale services to
compéting LECs. For most of these performance measurements, SWBT’s performance with
respect to competitors is compared against either an analogous retail function or a benchmark
performance level. Each of these categories of performance data is commercially important, and

SWBT Texas Order, 15 FCC Red at 18373, para. 44; Bell Atlantic New York Order, 15 FCC Red at 3971, para.

70
44,
" Bell Atlantic New York Order, 15 FCC Rcd at 3971, para. 44; Ameritech Michigan Order, 12 FCC Red at
20618-19.

7

73

46.

SWBT Texas Order, 15 FCC Red at 18374, para. 46; Bell Atlantic New York Order, 15 FCC Red at 3972, para.

" Id

B
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each has an effect on the ability of competitive LECs to attract, service and maintain customers.
For example, a competing LEC must rely on timely responses to pre-ordering queries so that it
can interact on a real-time basis with a prospective customer. Ordering and provisioning
performance by the BOC will affect a competitor’s ability to provide service to its customers
within a commercially reasonable time frame, and delays or other flaws in these processes may
(among other things) cause end users to cancel orders. In addition, end users may well decide to
return to the incumbent if the BOC provides poor maintenance and repair service for unbundled
local loops used by competitors.

31.  ASestablished in prior section 271 orders, and consistent with our analysis in this
order, we have found that performance measurements provide valuable evidence regarding
SWBT’s compliance or noncompliance with individual checklist items. We emphasize,
however, that we do not view each particular metric as wholly dispositive of checklist
compliance. Nor do we suggest that the parity and benchmark standards established by state
commissions represent absolute maximum or minimum levels of performance necessary to
satisfy the competitive checklist. Rather, where these standards are developed through open
proceedings with input from both the incumbent and competing carriers, these standards can
represent informed and reliable attempts to objectively approximate whether competing carriers
are being served by the incumbent in substantially the same time and manner, or in a way that
provides them a meaningful oppdrtunity to compete. Ultimately, the determination of whether a
BOC'’s performance is consistent with the statutory requirements is a contextual decision based
on the totality of the circumstances. To the extent there is no statistically significant difference
between SWBT’s provision of service to competing carriers on one hand, and retail customers or
a state’s performance benchmark on the other, we generally need not look any further —
particularly absent other evidence of discrimination by the BOC. Where a statistically significant
difference exists, however, we will examine the evidence further to make our ultimate
determination of whether the statutory nondiscrimination requirements are met.” Thus, we will
examine explanations proffered by SWBT or other commenters about whether these differences
provide an accurate depiction of the quality of SWBT’s performance. We also will consider the
degree and duration of the performance disparity, and whether the performance is part of an
improving or deteriorating trend.”

32.  Finally, in some instances, we may find statistically significant differences in
certain performance measurements, but conclude that such differences do not warrant a finding
of checklist noncompliance. In such cases, we may find that the performance differences are
slight, or occur in isolated months, and thus suggest only an insignificant competitive impact.
Furthermore, whefte there are multiple performance measures associated with a particular
checklist item, we would consider the performance demonstrated by all the measurements as a
whole. Aceordingly, a disparity in performance for one measure, by itself, may not provide a

" See Bell Atlantic New York Order, 15 FCC Red at 3976, para. 59.

7 See, e.g., SWBT Texas Order at paras. 175, 188 and 293 (instances in which we found that an improvement in
performance over time provided us with an indication that problems were being resolved).
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basis for finding noncompliance with the checklist. We may also find that the reported
performance data is impacted by factors beyond a BOC’s control, a finding that would make us
less likely to hold the BOC wholly accountable for the disparity. This is not to say, however, that
performance discrepancies on a single performance metric are unimportant. Indeed, under
certain circumstances, disparity with respect to one performance measurement may support a
finding of statutory noncompliance, particularly if the disparity is substantial or has endured for a
long time, or if it is accompanied by other evidence of discriminatory conduct or evidencé that
competing carriers have been denied a meaningful opportunity to compete.

33.  Insum, we do not use performance measurements as a substitute for the 14-point
competitive cheeklist. Rather, we use performance measurements as valuable evidence with
which to inform our judgment as to whether a BOC has complied with the checklist
fequirerents. Although pérformance measurements add necessary objectivity and predictability
to our review, they cannot wholly replace our own judgment as to whether a BOC has complied
with the competitive checklist.

2. Relevance of Previous Section 271 Approvals

34. In the New York and Texas 271 proceedings, we were able to place significant
reliance on two types of evidence in concluding that the BOC was providing interconnection,
resold services, and access to unbundled network elements in accordance with the requirements
of section 271. First, in both applications, the applicants offered sufficiént and reliable evidence
of nondiscriminatory performance, based on substantial volumes of transactions. Second, in both
cases, a comprehensive test of the functions and capabilities of the BOC’s operations support
systems (“OSS”) was conducted by an independent third party. In the instant application, the
volumes of commercial orders — although they have increased in recent months = are
significantly lower than they were in New York and Texas. In sevefal instarices, as discussed
below, volumes are so low as to render the performance data inconsistent and inconclusive.” In
addition, no comprehensive, independent third party test of SWBT’s OSS was conducted in
either Kansas or Oklahoma.

35.  Insupport of this application, SWBT urges us to place significant reliance on the
Commission’s findings in the SWBT Texas Order, on grounds that many of its systems and
proeesses used in Kansas and Oklahoma, as well as the legal obligations imposed by the Kansas
and Oklahoma Commissions, are the same as those reviewed and approved in the Texas 271
proceeding.” We agree that findings in the SWBT Texas Order may be a relevant factor in our
analysis in this proceeding. Where SWBT provides evidence that a particular system reviewed

it . 0 a o .
®  We have never required, however, an applicant to demonstrate that it processes and provisions a substantial

commercial volume of orders, or has achieved a specific market share in its service area, as a prerequisite for
satisfying the competitive checklist. See Ameritech Michigan Order, 12 FCC Red at 20585, para. 77 (explaining that
Congress had considered and rejected language that would have imposed a “market share” requirement in section
271(c)(1)(A)).

?  See SWBT Brief at 19; SWBT Reply at 28-52.
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and approved in Texas is also used in Kansas and Oklahoma, our review of the same system in
this proceeding will be informed by our findings in the SWBT Texas Order. Indeed, to the extent
that issues have already been briefed, réviewed and resolved in a prior section 271 proceeding,
and absent new evidence or changed circumstances, an application for a related state should not
be a forum for re-litigating and reconsidering those issues. Moreover, as noted by the
Department of Justice, this approach can “avoid the delay and expense of redundant testing.
We emphasize, however, that the statute requires us to make a separate determination of
checklist compliance for each state and, accordingly, we do not consider any finding from the
SWBT Texas Order to be dispositive of checklist compliance in this proceeding. While our
review may be informed by our prior findings, we will consider all relevant evidence in the
record, including state-specific factors identified by commenting parties, the states, the
Department of Justice.

80

36. We also find, as discussed in further detail below, that SWBT’s actual
performance in Texas may be relevant to our analysis of the commercial readiness of SWBT’s
0SS in this proceeding, as well as to detérminations with respect to other checklist items.*' We
find that performance data based on low volumes of orders or other transactions is not as reliable
an indicator of checklist compliance as performance based on larger numbers of observations.
Indeed, as SWBT itself recognizes, where performance data is based on a low number of
observations, small variations in performance may producé wide swings in the reported
performance data.* It is thus not possible t6 place the same evidentiary weight upon — and to
draw the same types of conclusions from — performance data where volumes are low, as for data
based on more robust activity. We note, however, that we have always held that an applicant’s
performance towards competing carriers in an actual commercial environment is the best
evidence of nondiscriminatory access to OSS and other network elements.® Accordingly, even
where an applicant seeks to rely on findings made in a prior, successful section 271 application
(the “anchor” state), then, our analysis will always start with actual performance towards
competitors in the applicant state. Indeed, evidence of satisfactory performance in another state
cannot trump convincing evidence that an applicant fails to provide nondiscriminatory access to a
network element in the applicant state.

37.  Moreover, because our review of a section 271 application must be based on a
snapshot of a BOC’s recent performance at the time an application is filed, we cannot simply rely
on our findings relating to an applicant’s performance in an anchor state at the time we issued the
determination for that state. The performance in that state could change due to a multitude of

80 See Department of Justice Evaluation at 28.

88 See section IV.B.2, infra.
2 See SWBT Dysart Decl. at para. 81 (noting that a small sample size could overstate disparities) and 88 (noting
that, where order volumes are low, a single missed installation could preclude reaching a benchmark target).

8 See SWBT Texas Order, 15 FCC Red at 18376, para. 53; Bell Atlantic New York Order, 15 FCC Red at 3974,
para. 53.
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factors, such as increased order volumes or shifts in the mix of the types of services or UNEs
requested by competing carriers. Thus, even when the applicant makes a convincing showing of
the relevance of anchor state data, we must examine how recent performance in that state
compares to performance at the time we approved its section 271 application, in order to
determine if the systems and processes continue to perform at acceptable levels.

38.  Werecognize, as does the Department of Justice, that this application presents us
with the first opportunity to materially rely on this form of evidence in granting a section 271
application. We note, however, that the Commission has adopted the practice of reviewing
evidence from other applications and states in previous section 271 proceedings. For instance, in
the First BellSouth Louisiana Order, we used our evaluation of BellSouth’s OSS in South
Carolina as a “starting point” for our evalnation of its OSS in Louisiana, where the Commission
had recently released the BellSouth South Carolina Order.* Furthermore, in the three BellSouth
section 271 orders, we found performance measurements covering performance in BellSouth’s
entire region to be relevant to our consideration of the individual applications.*”” Such evidence
was relevant, we explained, because BellSouth had adequately shown that it used essentially the
same OSS system throughout its nine-state region.* Appropriately employed, such a practice can
give us a fullef picturé of the BOC’s compliance with the section 271 requirements while
avoiding, for all parties involved in the section 271 process, the delay and expense associated
with redundant and unnecessary proceedings and submissions.

IV. PRIMARY ISSUES IN DISPUTE

39.  In prior orders, we organized our discussion of the section 271 requirements
sequentially, following the order of the statutory provision. In so doing, we have discussed in
considerable detail the analytical framework and particular legal showing required to establish

See Application by BellSouth Corporation, et al., Pursuant to Section 271 of the Communications Act of 1934,
as Amended, to Provide In-Region, InterLATA Services in Louisiana, CC Docket No. 97-231, Memorandum
Opinion and Order, 13 FEC Red 6258, para. 21 (BellSouth Louisiana Order); see also Application of BellSouth
Corporation, et al., Pursuant to Section 271 of the Communications Act of 1934, as amended, to Provide In-Region,
InterLATA Services in South Carolina, CC Docket No. 97-208, Memorandum Opinion and Order, 13 FCC Red 539
(BellSouth South Carolina Order).

See Application by BellSouth Corporation, et al., Pursuant to Section 271 of the Communications Act of 1934,
as Amended, to Provide In-Region, InterLATA Services in Louisiana, CC Docket No. 98-121, Memorandum
Opinion and Order, 13 FCC Red 20599, 20655, para. 88 (Second BellSouth Louisiana Order); BellSouth Louisiana
Order, 13 FCC Red at 6258, para. 21; BellSouth South Carolina Order, 13 FCC Red at 593-95, paras. 97 and 100.

8 While we found region-wide evidence to be relevant in the BellSouth proceedings, we found in each instance

that BellSouth, overall, had failed to carry its burden of demonstrating that it provided nondiscriminatory access to
its OSS. See, e.g., Second BellSouth Louisiana Order, 13 FCC Rcd at 20657 et seq., paras. 91 et seq. We thus did
not determine whether region-wide performance data, absent any state-specific data, could suffice to demonstrate
checklist compliance. Moreover, because the region=wide performance data or holdings from prior orders were not
decisional in those instances, we did not examine BellSouth’s assertion that its OSS was the same throughout all of
its in-region states with the same scrutiny as here.
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checklist compliance. Rather than simply recite prior jurisprudence, we focus instead in this
order first on those issues and checklist items in controversy, based on the record developed in
this proceeding. Accordingly, we begin by addressing whether SWBT has satisfied the
requirements for Track A in both Kansas and Oklahoma. Next, we consider checklist item
number two, which encompasses access to unbundled network elements, including issues related
to OSS, combinations of network elements and Enhanced Extended Links (EELs). We then
discuss checklist item number four, access to unbundled local loops, and checklist item number
one, which covers interconnection and collocation. The remaining checklist requirements are
then discussed briefly since they received little or no discussion from commenting parties, and
our own review of the record leads us to conclude that SWBT has satisfied these requirements.
Finally, we discuss issues concerning compliance with section 272 and the public interest
requirement. It is our hope that this approach will serve to focus attention on the checklist items
that tend to raise the most questions about compliance with section 271, while reducing the
discussion of the checklist requirements that do not raise such questions.

A. Compliance with Section 271(c)(1)(A)

40. In order for the Commission to approve a BOC’s application to provide in-region,
interL ATA services, a BOC must first demonstrate that it satisfies the requirements of either
section 271(c)(1)(A) (Track A) or 271(c)(1)(B) (Track B).¥ To qualify for Track A, a BOC must
have interconnection agreements with one or more competing providers of “telephone exchange
service . . . to residential and business subscribers.”® The Act states that “such telephone service
may be offered . .. either exclusively dver [thé competitor’s] own telephone exchange service
facilities or predominantly over [the competitor’s] own telephone exchange facilities in
combination with the resale of the telecommunications services of another carrier.”® The
Commission concluded in the Ameritech Michigan Order that section 271(c)(1)(A) is satisfied if
one or more competing providers collectively serve residential and business subscribers.”

1. Kansas

41. We conclude, as the Kansas Commission did, that SWBT demonstrates that it
satisfies the requirements of Track A based on the interconnection agreements it has
mmplemented with competing carriers in Kansas. In support of its Track A showing, SWBT
relies on interconnection agreements with Global Crossing, Sprint, Birch Telecom and Ionex
Communications.” Specifically, the record demonstrates that both Ionex Communications and

¥ 47U.S.C. § 271(d)(3)(A).
¥
¥ I

Ameritech Michigan Order, 12 FCC Red at 20589, para. 85; see also BellSouth Louisiana Order, 13 FCC Red
20633-35 at paras. 46-48.

?' SWBT Application at 15-16.
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Birch Telecom provide service to residential subscribers exclusively over their own facilities
using the UNE platform.” Sprint also provides local exchange service to business and residential
subscribers.”

42.  Although there has been considerable dispute in the record regarding the exact
number of residential customers served by these carriers,” we conclude that a sufficient number
of residential customers are being served by competing LECs through the use of their own
facilities to demonstrate that there is an “actual commercial alternative” to SWBT in Kansas.”
We note that commenters have complained that SWBT’s method of estimation overstates the
number of customers.”® We find, however, that SWBT’s response to these competitors in its
reply comments, in conjunction with its ex parte submissions on this subject, support our
conclusion that more than a de minimis number of residential customers are served via UNE-P in
Kansas.”

43, OnJ anuary 18,2001, Sprint filed a motion to strike an ex parte letter submitted
by SWBT on December 20, 2000, on grounds that SWBT had failed to follow the proper
procedures for filing confidential material and that a redacted version of the letter had not been

2 SWBT Reply at 73; SWBT Smith Reply Aff. at para. 12; Birch December 29 Ex Parte Letter at 1-2
(confidential version). We recognize that SWBT, and other carriers, have requested confidential treatment of
estimated and actual customer counts, pursuant to the protective order in this proceeding. See In the Matter of
Application of SBC Communications, Inc. Pursuant to Section 271 of the Telecommunications Act of 1996 to
Provide In-Region, InterLATA Services in Kansas and Oklahoma, Protective Order, CC Docket No. 00-217, DA-00-
2415 (October 26, 2000).

B SWBT Application at 16; SWBT Reply at 72; See also Sprint Comments at 9.

% AT&T Turner Decl. at paras. 2-3; Sprint Comments at 8-9 and 14 (arguing that its residential customers served

on its facilities had been participating in pre-commercial testing and had only recently begun receiving bills, and that
Birch appears to offer residential service only via resale); Cox Comments at 5; Global Crossing Comments at 1-3
(arguing that it has no facilities based residential customers in Kansas); ALTS Reply Comments at 4; WorldCom
Reply Comments at 15, 20-22; but see Kansas Commission Comments at 6-7.

% See SWBT Oklahoma Order, 12 FCC Red at 8695, para. 14 (construing section 271(c)(1)(A) as requiring that

“there must be an actual commercial alternative to the BOC in order to satisfy” Track A). The D.C. Circuit affirmed
this reading of Track A. See SBC Communications Inc. v. FCC, 138 F.3d 410, 416-17 (D.C. Cir. 1998).

% AT&T Turner Decl. 6-8 (arguing that SWBT’s assumption of 2.75 access lines per interconnection trunk

overestimates the number of facilities-based CLEC lines and disputing SWBT’s use of its E911database to estimate
facilities-based CLEC activity); Cox Comments at 4; Sprint Comments at 4-6; WorldCom Reply Comments at 19.

7 See SWBT Reply at 71-73. SWBT stated that, at the time it filed its reply brief, it was in the process of

investigating the number of UNE-P access lines used to provide service to residential customers in Kansas. Id. at
73, n.46. On December 20, 2000, SBC filed a written confidential ex parte letter pfesenting the results of its
investigation, which indicate that Kansas competing carriers, including Birch Telecom, provide facilities-based
service to a significant number of both residential and business custotners via UNE-P. See SWBT Dec. 20 Ex Parte
Letter; see also SWBT Smith Reply Aff. at para. 12.
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placed in the public record.” We deny this motion. The information contained in the letter
related to the number of residential customers served via the UNE platform by six competitive
carriers in Kansas other than Sprint. While Sprint suggests that “it is imperative that such data be
vetted through the CLECs [named in the letter] themselves,” we note that one of the competing
carriers, Birch Telecom, did confirm the customer estimate provided by SWBT.'® Consequently,
all that Sprint (or any other commenter) could conceivably have argued, would have been to
reiterate its opinion that only a de minimis number of residential customers are served by UNE-P
in Kansas. As stated above, we reject that argument. Thus, we believe SWBT’s omission
resulted in harmless error. Moreover, while we view the ex parte letter as providing additional
support for SWBT’s assertion that it complies with “Track A,” it is not the only basis of our
decision, as noted above.'"

2. Oklahoma

44. We conclude, as the Oklahoma Commission did, that SWBT demonstrates that it
satisfies the requirements of Track A based on the interconnection agreements it has
implemented with competing carriers in Oklahoma.'” Specifically, we find that Cox
Communications (Cox) provides telephone exchange service either exclusively or predominantly
over its own facilities to residential subscribers and to business subscribers.'” While several
competing carriers, including Cox, challenge the accuracy of SWBT’s estimates,'™ there is no
dispute that Cox serves a significant number of residential customers using its own facilities and

% Motion to Strike of Sprint Communications Company (filed Jan. 18, 2000) (Sprint Motion to Strike).

Sprint Motion to Strike at 3.

10 See Letter from Gregory C. Lawhon, Birch Telecom, to Magalie Roman Salas, Secretary, Federal
Communications Commission, December 29, 2000 (requesting confidential treatment) (Birch Dec. 29 Ex Parte
Letter). Sprint notes that this letter also was improperly filed (as it was not also submitted in redacted form). Id.,
n.2. We nonetheless find that it is appropriate to consider it because it contains the type of confidential carrier-
specific information that would be unverifiable by other parties.

o1 Finally, as the Commission has explained in a prior section 271 proceeding, “if all other requirements of section

271 have been satisfied, it does not appear to be consistent with congressional intent to exclude a BOC from the in-
region, interLATA market solely because the competitors’ service to residential customers is wholly through resale.”
Second BellSouth Louisiana Order, 13 FCC Red at 20635, para. 48. Had we been unable to rely on SWBT’s
December 20 Ex Parte Letter, or in its other methods of estimation put forth in its comments and replies, we would
have been faced by this situation. Based on the totality of circumstances presented by this application, and based on
our conclusions regarding checklist compliance, we likely would not have denied this application on “Track A”
grounds, and would have relied on the existence of competitors’ service to residential customers through resale.

12 Oklahoma Commission Comments at 2.

1% SWBT Application at 18; SWBT Reply at 72; Cox Comments at 4.

14 AT&T Turner Decl. at 6-8; Sprint Comments at 4-6; Cox Comments at 4; WorldCom Reply Comments at 19;
but see SWBT Reply at 71-73; SWBT Smith Reply Aff. at 7-12.
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represents an “actual commercial alternative” to SWBT in Oklahoma.'” Because Cox’s
customers alone satisfy Track A, we need not determine whether SWBT's estimates with respect
to other competing carriers are correct.

B. Checklist Item 2 — Unbundled Network Elements

45.  We next determine whether SWBT has satisfied its obligation under checklist
item 2 to provide nondiscriminatory access to unbundled network elements pursuant to section
251(c), at prices that meet the requirements of section 252(d). The Commission has identified a
number of UNEs, including operations support systems (OSS), that incumbent LECs must make
available under section 251(c)(3).'® The nondiscriminatory provision of OSS and the ability of
competing carriers to combine unbundled network elements are integral aspects of the BOC’s
obligation to provide access to unbundled network elements. In this section, we address whether
SWBT provides access to OSS and to combinations of UNEs in accordance with section
251(c)(3) and our rules."” Aside from OSS, the other UNEs that SWBT must make available
under section 251(c)(3) are also listed as separate items on the competitive checklist, and are
addressed below in separate sections for each checklist item.'®

46.  In this section, we focus on those aspects of SWBT’s compliance with this
checklist item that were contested by comniefiting parties in this proceeding, and those issues and
obligations that have not previously been considered by the Commission in a section 271 order.
Accordingly, we start with an analysis of the prices charged for network elements in Kansas and
Oklahoma. Next, under our analysis of whether SWBT provides nondiscritinatory access to
0SS, we focus our analysis on two primary issues: the relevarice of SWBT’s assertion that the
OSS used in Kansas and Oklahoma are the same as those previously approved in the Texas 271
proceeding, and whether SWBT provides access to loop qualification information as required
under the UNE Remand Order. Finally, we turn to other key aspects of OSS, as identified in
prior section 271 applications, and to issues relating to combinations of network elements.

1. Pricing of Network Elements

47.  Checklist item 2 of section 271 states that a BOC must provide
“nondiscriminatory access to network elements in accordance with sections 251(c)(3) and
252(d)(1)” of the Act.'® Section 251(c)(3) requires local iricurnbent LECs to provide

105 See SWBT Oklahoma Order, 12 FCC Red at 8695, para. 14.

1% See Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket
No. 96-98, Third Report and Order, 15 FCC Rcd 3696, 3704, para. 15 (UNE Remand Order).

97 47 U.S.C. §51.315(b).

198 See 47 US.C. § 271(c)(2)X(B) (for example, unbundled loops, transport and switching are listed separately as

checklist items iv, v and vi).

19 47 U.S.C. § 271(B)i).
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“nondiscriminatory access to network elements on an unbundled basis at any technically feasible
point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory.”110 Section
252(d)(1) requires that a state commission’s determination of the just and reasonable rates for
network elements shall be based on the cost of providing the network elements, shall be
nondiscriminatory, and may include a reasonable profit.!"" Pursuant to this statiitory mandate, the
Commission has determined that prices for unbundled network elements (UNEs) must be based
on the total element long run incremental cost (TELRIC) of providing those elements."> The
Commission also promulgated rule 51.315(b), which prohibits incumbent LECs from separating
already combined elements before providing them to competing carriers, except on request.'”

48.  Although the U.S. Court of Appeals for the Eighth Circuit stayed the
Commission’s pricing rules in 1996, the Supreme Court restored the Commission’s pricing
authority on January 25, 1999, and remanded to the Eighth Circuit for consideration of the merits
of the challenged rules.'” On remand from the Supreme Court, the Eighth Circuit concluded that
while TELRIC is an acceptable method for determining costs, certain specific rules contained
within the Commission’s pricing rules were contrary to Congressional intent.'® The Eighth

19 47U.8.C. § 251(c)(3).

47 U.S.C. § 252(d)(1).

12 Jocal Competition First Report and Order, 11 FCC Red at 15844-46, paras. 674-679; 47 C.F.R. §§ 51.501 et

seq. See also In re Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket
No. 98-147, and Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC
Docket No. 96-98, Third Report and Order and Fourth Report and Order, 14 FCC Red 20912, 209?4, para. 135
(Line Sharing Order) (concluding that states should set the prices for line sharing as a new network element in the
same manner as the state sets prices for other UNEs).

13 See 47 CFR. § 51.315(b).

" Jowa Utils. Bd. v. FCC, 120 F.3d 753, 800, 804, 805-06 (8% Cir. 1997).

S American Tel. & Tel Co. v. Iowa Utils. Bd., 525 U.S. 366 (1999) (AT&T v. lowa Utils. Bd.). In reaching its
decision, the Court acknowledged that section 201(b) “explicitly grants the FCC jurisdiction to make rules governing
matters to which the 1996 Act applies.” Id. at 380. Furthermore, the Court determined that section 251(d) also
provides evidence of an express jurisdictional grant by requiring that “the Commission [shall] complete all actions
necessary to establish regulations to implement the requirements of this section.” Id. at 382. The Court also held
that the pricing provisions implemented under the Commission’s rulemaking authority do not inhibit the
establishment of rates by the states. The Court concluded that the Commission has jurisdiction to design a pricing
methodology to facilitate local competition under the 1996 Act, including pricing for interconnection and unbundled
access, as “it is the States that will apply those standards and implement that methodology, determining the concrete
result.” Id.

U8 Jowa Utils. Bd. v. FC C,219 F.3d 744 (8th Cir. 2000), petition for cert. filed sub nom. Verizon Communications
v. FCC, 69 US.L.W. 3269 (U.S. Oct. 4, 2000) (No. 00-511).
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Circuit has stayed the issuance of its mandate pending review by the Supreme Court.'"”’

Accordingly, the Commission’s rules remain in effect for purposes of this application.
a. Pricing of Kansas Unbundled Network Elements
49 Background

49.  In 1996, Sprint filed a petition with the Kansas Commission to open a generic cost
proceeding.® AT&T joined the request, and presented the competitive LECs’ version of
TELRIC-based cost studies."® Over a fout-year period, the Kansas Commission conducted
extensive workshops, hearings, and other types of discovery as part of its cost docket.'” In 1997,
the Kansas Commission adopted SWBT’s cost model as the basis of determining forward-
looking costs for unbundled network elements.”” The cost model was identical to the model
utilized by the Texas Commission in its cost docket.'? In 1998, the Kansas Commission directed
SWBT to rerun its recurring cost studies tusing certain prescribed inputs and cost assumptions.'”
AT&T also reran its inputs throngh SWBT’s cost model.”” The Kansas Commission reviewed
all submitted cost data and set recurring rates for unbundled network elements in February
1999.'% In September 1999, the Kansas Commission issued an order on reconsideration adopting
permanent recurring rates.” In that order, the Kansas Commission directed parties to rerun

"7 Jowa Utils. Bd. v. FCC, No. 96:3321 er al. (8" Cir. Sept. 25, 2000).
8 SWBT Cleek Reply Aff. at para. 5.

119 I d

120 Kansas Commission Comments at 21; SWBT Cleek Reply Aff. at para. 5.
2 SWBT Reply at 12; SWBT Cleek Reply Aff. at para. 7.

"2 SWBT Reply at 12; SWBT Ries/Smith Reply Aff. at paras. 7-8.

2 SWBT Cleek Reply Aff. at para. 8.

Kansas Commission Comments at 21; SWBT Cleek Reply Aff. at para. 8.
1 SWBT Cleek Reply Aff. at para. 8.

12 SWBT Application App. G, Vol. 2, Tab 22 (Final Order Establishing SWBT"s Prices for Interconnection and

UNEs, Docket No. 97-SCCC-149-GIT (February 19, 1999)) (Kansas Commission I?eb. 19 Final Order), see also
Kansas Commission Comments Attach. 12 (Order Regarding Non-Recurring Charges for UNEs, Docket No. 97-
SCCC-149-GIT at 1 (Nov. 3, 2000)) (Kansas Commission Nov. 3 NRC Order); SWBT Cleek Reply Aff. at para. 8.

12 SWBT Cleek Reply Aff. at para. 8.

¢ SWBT Application App. G, Vol. 2, Tab 25 (Kansas Commission Order on Reconsideration, Docket No. 97-
SCCC-149-GIT (Sept. 17, 1999)) (Kansas Commission Sept. 17 Reconsideration Order).
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inputs into their nonrecurring cost studies based on certain underlying TELRIC assumptions and
determinations.'”

50. Ten months later, on November 3, 2000, the Kansas Commission set permanent
rates for nonrecurring charges.’® The Kansas Commission found that neither SWBT’s nor
AT&T’s submitted nonrecurring cost studies complied with the directives of its reconsideration
order, and determined it could not accept either set of proposed rates.” Based on its concern
about the length of time that the nonrecilrring rate docket had been open, and its agreement to
support SWBT’s 271 application, the Kansas Commission determined that it should utilize
“information previously received in this matter” as well as “its best judgment” to set
nonrecurring charges on reconsideration.” The Kansas Commission found that the permanent
rates it set on reconsideration fell “inside the range of prices that a reasonable application of
TELRIC principles would produce.”® SWBT asserts that the recurring and nonrecurring rates
ultimately adopted by the Kansas Commission were based on its TELRIC models and conform to
the Commission’s pricing rules."”

51. On December 21, 2000, the Kansas Commission issued an order on
reconsideration of its November 3, 2000 order.'” It affirmed most of its earlier conclusions
regarding permanent nonrecurring charges, but it modified and clarified certain issues, including

=

" Kansas Commission Sept. 17 Reconsideration Order at 26.

12 Kansas Commission Comments at 21; Kansas Commission Nov. 3 NRC Order, passin; SWBT Cleek Reply

Aff.at para. 9.

™ Kansas Commission Nov. 3 NRC Order at 4. The Kansas Commission noted the following complianee

problems with SWBT’s inputs: (1) In virtually every cost study, the Kansas Coinrfiission found that SWBT’s
reconsideration inputs were “substantially higher” than its origial inputs, with inadequate explanations for the
increases; (2) SWBT failed to remove certain labor costs, despite the Kansas Commission’s directive to do so; (3)
SWBT submiitted a cost study based on fully manual service processes, despite the Kansas Commission’s directive to
submit electronic order charges along with a “modest surcharge” for manual processing; (4) SWBT applied incorrect
fall-out factors to its network provisioning and switch features; (5) SWBT failed to remove costs associated with a
certain database (TIRKS); (6) SWBT used incorrect Dedicated Outside Plant and Dedicated Inside Plant
assumptions; (7) SWBT’s cost studies were “disjointed” and required “inordinate amounts of labor to review and
analyze;” (8) SWBT’s electronically filed studies did not always match the corresponding paper copies; and (9)
SWBT failed to comply with the Kansas Commission’s requirement that all cost studies be submitted in a PC-based
format. Id. at 13-23. The Kansas Commissiod also found a number of problems with AT&T’s inputs. Id.

% Kansas Commission Nov. 3 NRC Order at 4.
Bl 74, at41.

2 SWBT Reply at 12.

3 Letter from Edwardo Rodriguez, Director-Federal Regulatory, SBC, to Magalie Roman Salas, Secretary,
Fedc:ral Communications Commission, CC Docket No. 00-217 (filed Jan. 3, 2001) at Attach. 1 (Order on Petitions
for Reconsideration and Clarification, Docket No. 97-SCCC-149-GIT (Dec. 21, 2000)) (Kansas Commission Dec.

21 NRC Order).
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the following: (1) unless individually negotiated agreements between competitive LECs and
SWBT include provisions for true-ups, no true-ups of the permanent nonrecurring charges exist;
(2) the issue of whether SWBT is required to perform new combinations of UNEs is being
decided in other outstanding dockets; and (3) individual nonrecurring charges, as well as a new
service order charge, apply when a new customer moves into a location previously served by
SWBT."™ Additionally, based on AT&T’s assertions about SWBT"s cost study inputs, the
Kansas Commission reduced rates for 2-wire and 4-wire analog loops, 4-wire digital loops, 4-
wire digital PRI loops, and electronic (mechanized) service orders.'”

52. On Decernber 28, 2000, SWBT filed a letter with the Commission which outlined
“voluntary reduction of some of the TELRIC-based nonrecurring rates in Kansas,” as well as
reductions to certain recurring and nonrecurring rates in Oklahoma.'” SWBT asserts that it takes
these reductions as a “eompromise” to mitigate commenters’ concerns about prices in Kansas
and Oklahoma.”” The Kansas Commission approved and adopted these rate modifications on
January 5, 2001, stating that it set permanent rates for recurring and nonrecurring charges “in
accord with the TELRIC methodology,” but that it “supports SWBT’s efforts to address the
concerns raised . . . that some of the Kansas rates are too high.”"**

(>ii) Discussion

53.  Based on the evidence in the record, we find that SWBT’s recurring and
nonrecurring charges for UNEs made available in Kansas to other telecommunications carriers
are just, reasonable, and nondiscriminatory in compliance with checklist item 2. SWBT states
that it provides UNEs at TELRIC-based rates.'” The Kansas Commiission concludes that SWBT
has satisfied the requirements of this checklist item.'*

13 Kansas Commission Dec. 21 NRC Order at 4, 5, 10.

5 1d. at 8:10.
¥ SWBT Dec. 28 Ex Parte Letter. See also Dec. 27 Public Notice. See section IV(B)(1) infra for a discussion of
SWBT’s price reductions in Oklahoma.

37 SWBT Dec. 28 Ex Parte Letter at 2.

"% Kansas Commissioft Jan. 5 Ex Parte Letter and Attach. 1, Kansas Commission Jan. 4 Order; see also SWBT
Jan. 12 Ex Parte Letter and Attach. C, Final Order Approving Adoption of Amendment to Interconnection
Agdreement.

13 SWBT Reply at 11-12.

141 & o
® Kansas Commission Comments at 21.
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(a) Recurring Charges

54.  The Kansas Commission’s February 1999 order,'" as revised by the Kansas
Commission’s September 1999 order on reconsideration," set permanent recurring rates and
concluded that these rates were consistent with TELRIC principles. SWBT submits that the
“Kansas Commission determined recurring UNE prices based on a TELRIC methodology, i.e., a
determination of forward-looking economic costs plus a uniform allocation of joint and common
costs.”"*® The Department of Justice urged us to review these rates independently, but did not set
forth any specific objections for these rates.” No commenter presents explicit objections to
these rates.'

55. We conclude that Kansas’ recurring UNE rates fall within the reasonable range of
TELRIC prices. Furthermore, the Kansas Commission’s orders show a consistent application of
TELRIC principles in the setting of recurring prices.'*® Because no commenter presents evidence
of clear errors in substantial factual matters, and the Kansas Commission followed TELRIC
principles, we conclude that these prices comply with our rules.

(b) Nonrecurring Charges

56. Pursuant to its voluntary rate reduction outlined in its December 28 ex parte letter,
SWBT applied a 25 percent discount to all permanent nonrecurring charges in Kansas, subject to
the following two conditions: (1) If the 25 percent reduction would lead to a rate below the
corresponding rate in Texas, SWBT lowers the rate only to the level of the corresponding Texas
rates.'”” (2) SWBT compares the nonrecurring charge prescribed by the Kansas Commission in
its December 21 reconsideration order to the rate that would be obtained by applying the 25
percent discount to the permanent rate adopted in November 3, 2000 order, and offers whichever
rate is lower."*®

¥l Kansas Commission Feb. 19 Final Order.

2 Kansas Commission Sept. 17 Reconsideration Order.

43 SWBT Brief at 43 (citing SWBT Sparks Aff. at para. 163).

1 Department of Justice Evaluation at 13, 28.

5 For instance, WorldCom objects to Kansas nonrecurring rates, Oklahoma recurring rates and Oklahoma

nonrecurring rates, but is silent on Kansas recurring rates. WorldCom Reply at 2, 5-14. IP Communications does
riot cite any Kansas recurring rates as examples of violations of TELRIC pricing principles by Kansas regulators. IP -
Communications Comments at 6. AT&T explicitly objects only to Kansas nonrecurring rates, not recurring rates.
AT&T Comments at 18.

M6 See, e.g., Kansas Commission Sept. 17 Reconsideration Order at 15-18.
¥ Id.

148 Id.
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57.  SWRBT assesses a $2.35 nonrecurring service order charge for each electronically-
processed UNE service order or a $12.35 nonrecurring service order charge for each manually
processed service order."” When a customer changes or “migrates” his or her telephone service
provider from SWBT to a competitive LEC that provides service by leasing the unbundled
network element “platform” (UNE-P),”® SWBT charges the competitive LEC a $2.35 electronic
service order charge,"’ but does not assess any other nonrecurring charges.' As discussed
above, on December 28, 2000, SWBT voluntarily reduced certain nonrecurring charges in
Kansas, and as part of these reductions, the $12.35 manual service order charge was reduced to
$11.25.'%

58.  For each new service order (as opposed to a UNE migration), SWBT charges a
competitive LEC a nonrecurring charge for each unbundled network element ordered, in addition
to the service order charge."™ To provide new service through the use of the UNE-P, the
competitive LEC would pay: (1) the nonrecurring service order charge, (2) a $28.45 nonrecurring
charge for a two-wire analog loop,"” (3) a $26.70 nonrecurring charge for an analog loop-to-
switch port cross connect,” and (4) an additional $16.35 nonrecurring central office access
charge (COAC)," for a total of $73.85 for electronically-processed orders or $83.85 for

149 These rates were reduced from $5.00 and $15.00, respectively, in the Kansas Commission’s Dec. 21 NRC

Order. Kansas Commission Dec. 21 NRC Order at 10.

1% SWBT’s UNE-P, or unbundled network element platform, consists of a 2-wire analog loop, an analog switch

port, and an analog loop-to-switch port cross-connect. See SWBT Dec. 14 Ex Parte Letter, Attach. 3 at 1.

131 1 etter from Edwardo Rodriguez, Director-Federal Regulatory, SBC, to Magalie Roman Salas, Secretary,

Federal Communications Commission, CC Docket No. 00-217 at Attach. 1, p. 1 (SWBT Nov. 28 Price Matrix Ex
Parte Lettet; SWBT App. B-KS, Tab 1, K2A at Attach. UNE-KS, p. 53, § 14.2.

152 { etter from Edwardo Rodriguez, Director—Federal Regulatory, SBC, to Magalie Roman Salas, Secretary,

Federal Communications Commission, CC Docket No. 00-217 (filed Dec. 13, 2000) (SWBT Dec. 13 COAC Ex
Parte Letter); SWBT App. B-KS, Tab 1, K2A at Attach. UNE-KS, p. 53, § 14.2; see also AT&T Flappan Reply
Decl. at para. 8.

1% SWBT Dec. 28 Ex Parte Letter at Attach. A, p. 14.
13 We note that the Kansas Commission recently determined that SWBT may assess individual nonrecurring
charges associated with each UNE, as well as a service order change, when a new tenant moves into an existing
home and orders service from the competitive LEC. Kansas Commission Dec. 21 NRC Order at 10. Additionally,
pursuant to the K2A, SWBT may assess a Central Office Access Charge (COAC) on all such new orders. SWBT
App. B-KS, Tab 1, K2A at Attach. UNE-KS, p. 53, § 14.2; see also SWBT Dec. 13 Ex Parte Letter at 2.

%3 Kansas Commission Dec. 21 NRC Order at Attach. B., p. 1. The Kansas Commission reduced this charge from

the $30.75 rate it set on November 3, 2000. Kansas Commission Nov. 3 NRC Order at Attach. B, p. 1.

1% Kansas Commission Nov. 3 NRC Order at Attach. B, p. 3.

" SWBT Dec. 13 COAC Ex Parte Letter at 2; SWBT Nov. 28 Price Matrix Ex Parte Letter at Attach. 1, p. 15.

This Commission found in the SWBT Texas Order that, beeause the Supreme Court’s determination in AT&T v. fowa
Utils. Bd. did not specifically find that incumbent LECs must combine separate UNEs, SWBT is not required to
(continued....)
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manually-processed orders. As discussed above, SWBT voluntarily reduced these nonrecurring
charges, which results in new totals of $59.05 for electronically processed orders and $67.95 for
manually-processed orders.'”

59. SWBT’s showing withstands the arguments of its opponents regarding this
checklist item. We have previously held that we will not conduct a de novo review of a state’s
pricing determinations and will reject an application only if “basic TELRIC principles are
violated or the state commission makes clear errors in factual findings on matters so substantial
that the end result falls ontside the range that the reasonable application of TELRIC principles
would produce[.]”** States also “retain the flexibility to consider ‘local technological,
environmental, regulatory, and economic conditions.””® As discussed below, we find that
SWBT’s rates for nonrecurring charges are within a reasonable range of what TELRIC might
produce.

60.  Here, we find that basic TELRIC principles were followed, and we find no clear
errors in substantial factnal matters. We agree with the Kansas Commission that “it has
appropriately exercised its flexibility to set prices within a range of TELRIC-based rates.
Additionally, the Kansas Commission has demonstrated a commitment to setting rates pursuant
to a TELRIC-based methodology.'” We note that the Kansas Commission modified various
aspects of SWBT’s cost model inputs once in 1999 and twice in 2000, and carefully considered

73161

(Continued from previous page)
provide new UNE combinations and therefore may set market-based rates for such a service. AT&T v. Towa Utils.
Bd., 525 U.S. 366; SWBT Texas Order, 15 FCC Red at 18474-75, paras. 234-35. Since then, the 8™ Circuit
specifically reiterated its conclusion that incumbent LECs are not required to make new UNE combinations. fowa
Utils. Bd. v. FCC, 219 F.3d 744, 758-59 (8" Cir. 2000), petition for cert. fled sub nom. Verizon Communications,
Inc.v. FCC, 69 U.S.L.W. 3269 (U.S. Oct. 4, 2000) (No. 00-511). The 8" Circuit, however, has stayed the issuance
of its mandate pending the outcome of a petition for writ of certiorari filed with the Supreme Court. lowa Utils. Bd.
v. FCC, No. 96-3321 et al. (8" Cir., Sept. 25, 2000). We note that SWBT’s interconnection agreements include a
method, other than the COAC, of combining elements that are not previously combined in SWBT’s network. See
SWBT Application App. B-Kansas, Tab 1 at Attach. UNE-KS (K2A), p. 1, § 2.2; SWBT Application App. B-
Oklahoma, Tab 1 at Attach. UNE-OK (02A), p. 1, § 2.2; see also SWBT Dec. 13 COAC Ex Parte Letter at 1.
Because of the court’s determination, and because competitive LECs have a method of avoiding the COAC, we did
not examine whether SWBT’s COAC eharges in Texas were cost-based, and we decline to do so here for similar
reasons.

' SWBT Dec. 28 Ex Parte Letter at Attach_A, pp. 1, 14; SWBT Nov. 28 Price Matrix Ex Parte Letter at Attach.

I,p. 15.

9" Bell Atlantic New York Order, 15 FCC Red at 4084, para. 244.

9 14, citing Local Competition First Report and Order, 11 FCC Rcd at 15559.

"' Bell Atlantic New York Order, 15 FCC Red at 4085, para. 245.

162 See Kansas Commission Comments at 21; Kansas Commission Reply Comments at 2-3; Kansas Commission

Jan. 4 Order at 2-3. We find that Z-Tel produces no evidence to support its claim to the contrary. Z-Tel Supp.
Comments at 12-13.
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and at times utilized alternative inputs from AT&T.'” We commend the Kansas Commission for
its commitment to forward-looking pricing and the careful analyses it undertook in its ratemaking
dockets. We note, however, that its efforts were hampered by carriers’ failure to follow its
directions in running their respective cost studies.'” Additionally, we agree with commeriters
that numerous nonrecurring charges are significantly higher than corresponding rates in Texas,
which we previously determined were within a reasonable TELRIC range.'® We need not reach
a conclusion as to whether the carriers’ failure to follow the Kansas Commission’s directions
resulted in the permanent nonrecurring rates set by the Kansas Commission being out of
compliance with ouf rules, because SWBT voluntarily reduced these rates in its December 28,
2000 ex parte letter.'®® We find that these additional voluntary reductions eliminate any
remaining concerns about whether Kansas’ nonrecurring rates are within the range of what a
reasonable application of TELRIC principles would produce.

61. SWBT imposes only a $2.35 service order charge to migrate a customer from
SWBT’s retail service to a competitive LEC’s UNE-P.'" UNE-P migrations account for the
majority of new orders in Kansas '*® Additionally, we note that nonrecurring charges for loops in
Texas do not include certain installation and maintenance activity nonrecurring charges, which
SWBT wanted to recover in Texas through its “trip chargé” but which the Texas Commission
disallowed.'® The fact that SWBT recovers the “trip charge” in Kansas, but not Texas, accounts
for most of the disparity in nonrecurring 2-wire analog loop and loop cross-connect charges
between the two states.””® We find nothing in the record to refute SWBT’s claim that the trip

1683 Kansas Commission Coriimeits at 21; Kansas Commission Nov. 3 NRC Order at 4, 23-25.

164 See Kansas Commission Nov. 3 NRC Order at 4, 24.

185 SWBT Texas Order, 15 FCC Red at 18475, para. 236.

16 See SWBT Dec. 28 Ex Parte Letter.

17 KCC Dec. 22 Ex Parte Letter at 10; see also SWBT Nov. 13 COAC Ex Parte Letter at 1.

1% See SWBT Dec. 14 Ex Parte Letter at 2; AT&T Flappan/Brown Supp. Decl. at para. 8 (“[A] substantial

percentage of the customers that purchase CLEC local services are ‘new service’ customers . . . .”).

' SWBT Nov. 13 COAC Ex Parte Letter at 2.
1 Asto Allegiance’s assertion that SWBT is not allowed to recover the COAC in Texas but recovers both the trip
charge and COAC in Kansas and Oklahoma, which may indicate double-recovery of these costs in Kansas and
Oklahoma, we note that the Texas, Kansas, and Oklahoma commissions each approved the COAC charge, and
recovery for the charge is included in the K2A, O2A, and T2A. Allegiance Supp. Comments at 7 n.10. See SWBT
Application App. B-Kansas, Tab 1, App. Pricing-UNE (K2A) at 13; SWBT Application App. B-Oklahoma, Tab 1,
App. Pricing UNE (0O2A) at 16; SWBT Texas Order, 15 FCC Red at 18474-75, paras. 234-37; SWBT Nov. 13
COAC Ex Parte Letter at 1-2; SWBT Supplement Reply Comments Attach. D, Affidavit of Thomas G. Ries and
Barbara A. Smith at paras. 25-26.
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charge is a legitimate expense, and we do not conduct a de novo review of the Kansas
Commission’s decision to allow such a charge."

62.  We conclude that no commenters have raised specific allegations regarding “clear
errors in factual findings on matters so substantial” that the end result falls outside the reasonable
range of what TELRIC might produce. We disagree with commenters who assert that the Kansas
Commission merely acted out of self-imposed pressure to quickly set permanent nonrecurring
charges on reconsideration after it had approved SWBT’s 271 application.'” The record
indicates that the Kansas Commiission labored for several years in setting cost-based
nonrecurring charges.'” The Kansas Commission made a diligent effort to set permanent rates in
a timely fashion despite the fact that its efforts were hampered by the noncompliance of parties to
the cost docket.

63.  We also disagree with AT&T’s assertion that the Kansas nonrecurring charges
violate TELRIC because they include inputs from SWBT that do not conform to TELRIC
principles.” The Kansas Commission explicitly rejected SWBT’s incorrect inputs and instead
utilized inputs, in some instances those proposed by AT&T, that it found were more reasonable
in both its November 3 and December 21 orders setting nonrecurring charges.'” In its December
21 nonrecurring charges reconsideration order, the Kansas Commission carefully considered
AT&T’s most recent assertions,'”® and in response modified SWBT’s rates for 2- and 4-wire
analog loop, 4-wire digital loop, and 4-wire PRI loop rates, and rates for service order charges.'”

It declined to adopt AT&T’s proposed adjustments to fallout factor, directory white pages,
manual processing, and Dedicated Outside Plant assumptions, and denied AT&T’s request that in
the case of a new service order, only the service order charge should be applied.””® We find that
the Kansas Commission considered and reasonably responded to each of these assertions, and

' See also SWBT Cleek Reply Aff. at paras 19-21 (SWBT assertion that if Kansas and Texas permanent (non-

discounted) nonrecurring charges were amortized over the period of time that a competitive LEC would likely have a
continuing business relationship with an end user, the total monthly costs for the UNE-P are less than for a
competitive LEC operating in a comparable-sized exchange in Texas).

2 AT&T Baranowski/Flappan Decl. at para. 78; WorldCom Reply Comments at 11-12; WorldCom Supp.
Comments at 4-5, 7.

1 Kansas Commission Nov. 3 NRC Order at 1-3.

1" AT&T Comments at 20; AT&T Baranowski/Flappan Decl. at para. 74; Letter from David L. Lawson, Sidley &
Austin, to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 00-217 at 9-10
(filed Dec. 22, 2000) (AT&T Dec. 22 Ex Parte Letter).

'3 Kansas Commission Nov. 3 NRC Order at 4, 23-26, 34-37; Kansas Commission Dec. 21 NRC Order at 8-10.

176 Kansas Commission Dec. 21 NRC Order at 4-11.
714, at 8-10.

8 1d. at 6-7, 10.

32

661 J0 G9 8bed - O-/25-0002Z - DSdOS - NV Z€:0) 61 J2qWdAON 6102 - ONISSIO0Hd HO4 d31d30IV



Federal Communications Comunission FCC 01-29

AT&T presents no evidence that the Kansas Commission made clear errors or failed to follow
basic TELRIC principles in either order.

64.  We are not persuaded by commenters’ assertion that the Kansas Commission’s
settlement-type approach for some nonrecurring charges, in which it adopted a weighted average
of inputs submitted by SWBT and AT&T, causes SWBT to fail this checklist item.'™ As
discussed above, states have flexibility to set prices within a reasonable TELRIC range and to
take state-specific factors into account.™ Utilization of a weighted average of two sets of cost
inputs is not a violation of basic TELRIC principles. To the extent there is any doubt about
whether SWBT’s nonrecurring charges in Kansas fall within the reasonable range of what
TELRIC would produce, such doubt is eliminated by SWBT’s recent implementation of 25
pereent voluntary discounts from the November 3 rates.

65.  We do not analyzé thé merits of WorldCom’s assertion that nonrecurring charges
for new UNE installations are so high that they preclude profitable entry into the Kansas
market."™ As discussed below,"® incumbent LECs are not required, pursuant to the requirements
of section 271, to guarantee competitors a certain profit margin. In order to comply with
checklist item 2 of section 271, incumbent LECs must provide UNEs at ratés-and terms that are
just, reasonable, and nondiscriminatory, and that allow the incumbent LEC to recover a

reasonable profit.'"™ We have analyzed SWBT’s application under this standard.

66.  We disagree with AT&T’s assertion that allowing a 25 percent voluntary rate
reduction is arbitrary and capricious."™ While we acknowledge that this type of discount is not
based on a TELRIC methodology because it was derived by applying a percentage discount to the
permanent rates, we find that such reduction does not cause SWBT to fail this checklist item. As
discussed above, the Kansas Commission found that SWBT’s permanent recurring rates were
within a reasonable TELRIC range, and SWBT’s voluntary reductions of those permanent
recurring rates assuage the concerns of commenters that some of the rates were higher than
corresponding rates in Texas. "™ These discounts remove any doubt as to whether they fall
within a reasonable range of what TELRIC might produce. If we were to disallow such a cost

" AT&T Baranowski/Flappan Decl. at para. 77, AT&T Reply Comments at 19-20; see also Department of Justice

Evaluation at 26 (expressing concern about such method but not recommending denial based on it).

18 Bell Atlantic New York Order, 15 FCC Red at 4084, para. 244.

" WorldCom Reply at 13; see also AT&T Supp. Comments at 11.

182 See section IV(B)(1)(b) (profit margin analysis).

47 U.S.C.§ 271(2)B)(i), citing 47 U.S.C. §§ 251(c)(3) and 252(d)(1).

18 AT&T Supp. Comments at 10-11; see also section III{A), supra. Although discounts from the December 21
rates would have been even deeper, we reject AT&T’s assertion that it was capricious for SWBT to have applied its

voluntary discounts to the November 3 rates instead. AT&T Supp. Comments at 10-11.

18 See, e.g., Department of Justice Evaluation at 9-10, 12-13; AT&T Comments at 7, 23-24.

33

661 J0 99 8bed - 0-/25-0002Z - DSdIS - NV Z€:0) 61 JdqWBAON 6102 - ONISSIO0Hd HO4 d31d3I0IV




‘ ‘

Federal Communications Commission FCC 01-29

reduction, we would be depriving competitors of a significant benefit. Such a distinction would
promote form over substance, which, given the necessarily imprecise nature of setting TELRIC-
based pricing, 1S unnecessary.

67.  We disagree with the assertion of IP and Sprint that we should deny SWBT’s
application because SWBT will attempt to raise rates as soon as its four-year contract with
competitive LECs has expired.”*® In order to gain in-region, interLATA entry, a BOC must
support its application with actual evidence demonstrating its present compliance with the
statutory conditions for entry, instead of prospective evidence that is contingent on future
behavior."” Should we receive evidence of non-cost-based pricing in the future, we may take
appropriate enforcement action under section 271(d)(6)."®

68.  We also disagree with ALTS’s assertion that if we accept SWBT’s voluntary
reductions, we will be improperly relying on promises of SWBT’s future performance because
the reductions have not yet gone into effect.'™ As noted above, both the Kansas Commission and
the Oklahoma Commission have adopted these amended rates,' thereby mooting ALTS’s
argument. We find that IP’s allegation that a voluntary 25 percent rate reduction could put rates
below cost is without merit."” Although below-cost rates would not comply with the statute and
would create incentives for inefficient entry, it would be perverse to deny a 271 application
because an incumbent LEC’s rates offered to competitors are too low. Further, IP submits no
evidence to support a finding that SWBT’s rates are below cost.

b. Pricing of Oklahoma Unbundied Network Elements

69.  Permanent Rates. Oklahoma’s prices for recurring and nonrecurring UNEs were
set by an Administrative Law Judge (ALJ) on June 30, 1998," and adopted by the Oklahoma
Commission without modification on July 17, 1998." The prices were established in the context

1% 1p Supp. Comments at 3-4; Sprint Supp. Comments at 3.

187 SWBT Texas Order, 15 FCC Red at 18371-72, para. 38; Bell Atlantic New York Order, 15 FCC Red at 3969,

para. 37.
18 See 47 U.S.C. § 271(d)(6).

18 ALTS Supp. Comments at 5-6.

1% Kansas Commission Jan. 4 Order at 1-3; SWBT Jan. 12 Ex Parte Letter at Attach. C.

Ptogp Supp. Comments at 3.

2 Letter from Geoffrey M. Klineberg, Kellogg, Huber, Hansen, Todd & Evans, to Magalie Roman Salas,

Secretary, Federal Communications Commission, CC Docket No. 00-217, Attach. (filed Nov. 29, 2000), Amended
Report and Recommendation of the Administrative Law Judge, Cause No. 970000213 (June 30, 1998) (Oklahoma
ALJ Recommendation).

' SWBT Application App. G, Vol. 2, Tab 17 (Final Order, Cause No. PUD 970000213 (July 17, 1998))
(Oklahoma Commission Pricing Order).
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of an arbitration between SWBT and Cox Oklahoma, a cable facilities-based competitor.'* The
arbitration was then opened to other parties, including AT&T, as part of an ongoing generic cost
docket."” After reviewing the pre-filed testimony and cross-examination, the ALJ recommended
that the Oklahoma Commission adopt the rates in the Cox stipulation.” The ALJ noted that the
stipulated rates: (1) fell within the reasonable range of cost-based rates proposed by AT&T and
SWBT in the generic cost docket; (2) would allow SWBT a reasonable opportunity for recovery
of capital; and (3) would allow competitive LECs in Oklahoma to effectively compete with
SWBT."" In adopting the stipulated rates, the Oklahoma Commission noted that the long run
incremental cost (LRIC) studies performed by SWBT to calculate its rates were the functional
equivalent of TELRIC."*®

70.  Promotional Rates. On December 10, 1999, the Oklahoma Commission
unanimously approved a stipulation between SWBT, Oklahoma Commission staff, and various
competitive LECs regarding SWBT’s transition to alternative regulation.”” Among other things,
the stipulation provided promotional discount rates for certain UNEs.”*® Recurring charges were
discounted up to 25 percent, and nonrecurring charges were discounted up to 35 percent.”

71. The promotional rates commenced on June 15, 2000, at which ttme SWBT
notified competitive LECs in Oklahoma.”” Once the aggregate number of competitive LEC lines
provided at the promotional rates in any exchange equals or exceeds 25 percent of the total
access lines for a class of customers, the “competitive cap” is met, and rates for additional UNEs
in that exchange revert to the permanent UNE rates for service to that class of customer.””
Otherwise, the rates for additional UNEs will automatically revert to permanent UNE rates on

—

1% Oklahoma ALJ Recommendation at 2.

19 1d at2-3.
% Id. at 167

Y7 1d. at 158-159, 167.

%% Oklahoma Commission Pricing Order at 3.

' SWBT Application App. G, Vol. 3, Tab 29 (Order Approving Stipulation, PUD Cause No. 990000613 (Dec.
10, 1999)) (Oklahoma Cominission Stipulation Order). Among the competitive LECs that agreed not to oppose the
stipulation were AT&T, Cox, Sprint, and WorldCom. By signing, these competitive LECs did not, however, agree

that the promotional discount rates were or were not cost based. Oklahoma Commission Stipulation Order Attach. A
at4,7.

20 Oklahoma Commission Stipulation Order at 10.

' Jd, Attach. A of Attach. A. Rates not subject to the promotional discounts remain at the level established by the
Oklahoma Commission Pricing Order. Oklahoma Commission Reply at 21-22.
2 Id a4

% Oklahoma Commission Stipulation Order Attach. A at 2-3.
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June 15, 2005 ~ five years after the commencement date.”® The Oklahoma Commission may
initiaté a fiew cost proceeding to rfeexarnifie the rates no éarlier than Jurié 15, 2002.** The
Oklahoma Commission, however, may not implement any modification to the promotional rates
in a particular zone until the earlier of June 15, 2005, or until the competitive cap has been met in
the majority of SWBT exchanges within that zone.**

72. On December 28, 2000, SWBT filed a letter with the Commission outlining
additional reduetions it would undertake voluntarily.” Specifically, SWBT stated that it would
extend the promotional reductions to include the recurring charges for all loops, including xDSL-
capable loops.”™ Also, SWBT agreed to reduce its nonrecurring charges significantly, as follows:

(1) the promotional discounts will be extended to all cross-connect nonrecurring charges; (2)
Oklahoma nonrecurring charges that are already subject to the promotional discounts and that are
higher than the corresponding nonrecurring charge set by the Kansas Commission in its
November 3 nonrecurring charges order will receive a percentage discount equal to the
percentage discount the corresponding Kansas nonrecurring charge receives; (3) Oklahoma
nonrecurring charges that are not subject to the promotional discounts will receive a 25 percent
discount.” Where any of the nonrecurring charge reductions led to a rate below the
corresponding rate in Texas, SWBT agreed to lower the charge only to the Texas rate.”* SWBT
has also agreed to remove the competitive cap, so that the rate changes they have adopted would
refnain in effect for the term of the O2A.*"' On January 5, 2001, SWBT issued an Accessible
Letter making the offer of the discounted rates available to all competitive LECs.** On January -
10, 2001, the Oklahoma Commission approved the rates set forth in the December 28 Ex Parte
Letter.””

2414, Attach. A at 3-4.

%5 Oklahoma Commission Reply at 22; Oklahoma Commission Stipulation Order Attach. A at 4.

%8 Oklahoma Commission Reply at 22; Oklahoma Commission Stipulation Order Attach. A at 4.

%7 SWBT Dec. 28 Ex Parte Letter.
28 See id. at 3, Attach. C at 1.

¥ Id. at 2-3, Attach. B.

M0 14 at3.

21,

2 Oklahoma Commission Supp. Reply at 2; SWBT Supp. Reply at Attach. B.

*®  The Oklahoma Commission approved the discounts that were incorporated into an amendment to the

interconnection agreement between Southwestern Bell and Logix filed with the Oklahoma Commission on January 5
2001. Oklahoma Commission Supp. Reply at 1-2; SWBT Supp. Reply at Attach. C.
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@) Recurring Charges

73.  We conclude that the recurring charges for UNEs in Oklahoma comply with
section 252(d)(1) of the Act. For the reasons discussed below, we have serious doubts as to
whether the permanent rates set forth in the O2A are at TELRIC-based levels. Nevertheless, we
conclude that the presence of the promotional rates for many of the UNE-P recurring charges,
together with the additional reductions to loop charges outlined in the SWBT December 28 Ex
Parte Letter, provide eompetitive LECs with rates that are within the range that a reasonable
application of TELRIC principles would produce.

74.  As we note above,”* we will reject a section 271 application “only if basic
TELRIC principles are violated or the state commission makes clear errors in factual findings on
matters so substantial that the end result falls outside the range that the reasonable application of
TELRIC principles would produce.”™? Thus, even though we conduct an independent review of
SWBT’s Oklahoma rates, >*® we do not conduct a de novo review of the state commission’s
ratemaking decisions.

75. The Oklahoma Commission approved a finding by the ALJ that the UNE rates are
cost-based. The parties participating in the Oklahoma cost proceeding, including AT&T, agreed
to use SWBT’s cost model.””” The ALJ conducted his review by applying the state long run
incremental cost (LRIC) standard.**® The ALJ’s analysis of what is required under LRIC
indicates that the standard he applied is similar to our TELRIC standard.”® We therefore
conclude that the cost model itself was TELRIC-based, and so “basic TELRIC principles” were
followed. AT&T contends, however, that the ALJ made a number of erfors in considering
inputs. Specifically, AT&T challenges the fill factor used in calculating loop costs and
transport,” the assessment of depreciation rates,™ and the size of switch discounts.”” In the
Local Competition First Report and Order, the Commission anticipated that states would

4 & . .
B4 See section IV.B.1.a.ii, supra.

#5 Bell Atlantic New York Order, 15 FGC at 4084, para. 244.

6 Department of Justice Evaluation at 13.

47 Oklahoma ALJ Recommendation at 156.

8 14 at 158.

9 See id. at 158-59. For example, the ALJ noted approvingly that AT&T had acknowledged that the cost of

capital satisfied “the costing standards set forth in section 252 . . . and is a forward-looking cost of capital.” [d. at
159.
220 . .
AT&T Cominents at 14=15.
2 Id. at15-16.

2 AT&T Baranowski/Flappan Aff. at paras. 59-63.
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evaluate these and other inputs, and that they would vary among states.” We presume that the
value for one of these inputs is reasonable unless it is clearly outside the levels that could be
obtained through application of the TELRIC methodology, or the state did not apply TELRIC in
setting the input value.”

76.  Wereject AT&T’s challenge to the depreciation rates.” SWBT proposed setting
depreciation rates based on the equipment lives that it uses for financial accounting purposes,”®
and the ALJ made no explicit adjustments.” The ALJ, however, did acknowledge that
depreciation lives are relevant, and stated that they were “amply addressed within the stipulation
results which reduce recurring cost$.””® We accept the ALJF’s conclusion on this matter. Qur
rules state that the depreciation rates must be economic.” While it would be reasonable for a
state to follow the depreciation rates the Commission has set for regulation of SWBT’s interstate
services, as Kansas and other states have done,” other approaches are not necessarily
unreasonable. We have never stated that states should be precluded from setting depreciation
fates that differ from thé Comsnission’s,” and do not do so here. A state may find that a
depreciation schedule such as the one proposed by SWBT is appropriate, and AT&T has failed to
indicate why it would not be so here.

T7. We also reject AT&T’s contention that SWBT’s switch inputs failed to include
significant switch discounts it received or would receive in the future from switch
manufacturers.”™ The ALJ concluded that he would be unable to assume whether switch
discounts would increase or decrease in the future. He noted that the only variables of which he
could be certain were the size of the discount in the current contracts and current list prices. He
therefore set the size of the discount using the discount in the then-current prices.”™ We believe

™ See, e.g., Local Competition First Report and Order, 11 FCC Rcd at 15847, 15849, 15856, paras. 682, 686,
702.

224

244,

See American Tel. & Tel. Co. v. FCC, 220 F.3d at 615; Bell Atlantic New York Order, 15 FCC at 4084, para.

5 AT&T Comments at 15-16.

25 14 at 15.

#7 Oklahoma ALJ Recommendatiofi at 167.

2 Id.

47 CF.R.§ 51.505(b)(3).

%0 See AT&T Baranowski/Flappan Aff. at 26, n.16.

23t

See Local Competition First Report and Order, 11 FCC Red at 15849, para. 686.

B2 AT&T Baranowski/Flappan Aff. at paras. 59-60; se¢ also Departinent of Justice Evaluation at 18-19.

5% Oklahoma ALJ Recommendation at 162-63.
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his decision was reasonable, and find that on this matter, AT&T fails to demonstrate clear
234

€ITOL.
78.  We do, however, agree with AT&T that the fill factors for transport and

distribution cable that the ALJ used were not TELRIC-based.” A fill factor is the estimate of

the proportion of a facility that will be used. In other words, the per-unit cost associated with a

particular element should take into account the total cost associated with the element divided by a

reasonable projection of the actual total usage of the element. Network engineers include a
certain amount of spare capacity to accommodate administrative functions, such as testing and
repair, and some expected amount of growth. If a fill factor is set too high, the particular element
will have insufficient capacity to accommodate anticipated increases in demand or service
outages. If a fill factor is set too low, the network could have considerable excess capacity,
which results in increases to the per-unit cost higher than an efficient firm’s cost.

79.  Although the fill factors for transport used by the ALJ do not adhere to TELRIC
principles, we believe that the ALJ acted reasonably on this matter. The fill factors for terminal
equipment and for fiber affect interoffice transport rate elements and dedicated entrance facility
rate elements. The ALJ concluded that the use of actual fill for these elements was appropriate,
because objective fill is speculative and might not be achieved.”® The ALJ failed to consider
whether the actual fill factors were those of an efficient provider. Nevertheless, the ALY noted
that the transport rates were reduced 30 percent from SWBT’s original proposal, and we believe
the ALJ was reasonable in concluding that this adjustment adequately accounts for the low
transport fill factor.”” Even if this adjustment were inadequate, however, the resulting difference
in rates is minimal for shared transport,” and any error is not of great enough magnitude to
require denial of the application.

80.  We cannot make the same conclusion with respect to the fill factor for distribution
cable, which affects the rates for loops, and sub-loops for distribution. The ALJ used a loop fill

B4 The ALY’s decision contrasts with the New York Commission’s decision to assume a lower switch discount for

future purchases than the one Bell Atlantic had been receiving, although the New York Commission is now taking
another look at the issue. See Bell Atlantic New York Order, 15 FCC Rced at 4085-86, paras. 246-47.

25 AT&T Baranowski/Flappan Aff. at paras. 43-44; see¢ also Department of Justice Evaluation at 18-19 (“original

rates submitted by SBC were calculated at least in part with an eye to historical cost recovery . . . . Serious questions
have been raised about SBC’s selection of . . . tow fill factors . . . .[and] improper calculation of joint and common
costs. . ..”).

% OKlahoma ALJ Recommendation at 165.

237 Id

* For example, blended transport in zone 3 in Oklahoma is $0.000607 per minute (a further promotional discount
reduces this amount to $0.000546), while the zone 3 blended transport rate in Texas is $0.000399, a difference of
roughly $0.0002 per minute, or about $0.20 per month assuming 1000 minutes of interswitch calling. See SWBT
Nov. 28 Price Matrix Ex Parte Letter, Attach. at 6.
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factor of 30 percent, and rejected the 50 percent figure proposed by AT&T.” Under TELRIC,
we determine what the LRIC would be for an efficient provider. We find that a fill factor that
assumes that more than two-thirds of capacity is idle for an indefinite time is unreasonably low.
By way of comparison, the Commission adopted fill factors ranging from 50 to 75 percent for the
Universal Service Fund (USF) cost model, the Kansas Commission adopted a 53 percent fill
factor for distribution cable, and the New York Public Service Commission adopted a 50 percent
fill factor®® The ALJ’s decision violates TELRIC because it used current fill, and refused to
consider the forward-looking fill or assume that the fill factor would increase over time.”!

81. Because states have considerable flexibility in setting UNE rates, certain flaws in
a cost study, by themselves, may not result in rates that are outside thé reasonable range that a
correct application of our TELRIC rules would produce. Given our finding concerning the fill
factor for the distribution cable, we must determine whether the AILLJ’s error is substantial, i.e.,
whether its presence results in rates “outside the range that the reasonable application of TELRIC
principles would produce.”

82.  In making such a determination, we agree with the Department of Justice that we
may, in appropriate circumstances, consider rates that we have found to be based on TELRIC
principles.”” We therefore compare SWBT’s rates in Oklahoma to SWBT’s rates in Texas. We
do so because they are adjoining states; because the two states have a similar, if not identical, rate
structure for comparison purposes; and because we have already found the rates in Texas
reasonable. AT&T has compared the rates in Oklahoma to those in Kansas rather than those in
Texas.” Given that the Commission has alréady found the rates in Texas to be TELRIC-based,
however, a comparison that reasonably accounts for the differences in the rates between these
two states would lead us to conclude that the rates in Oklahoma are also reasonable, regardless of
how they compare with the Kansas rates. We note that for the same reasons, and given the fact
that Oklahoma has higher teledensity than Texas, we clearly could have approved SWBT’s
Oklahoma rates if it had offered UNEs in Oklahorna at the same rates as it does in Texas.**

% Oklahoma ALJ Recommendation at 161.

0 Federal-State Joint Board on Universal Service, CC Docket Nos. 96-45 and 97-160, Tenth Report and Order,
14 FCC Red 20156, 20369 (1999) (USF Tenth Report and Order); AT&T Baranowski/Flappan Aff. at para. 42; Bell
Atlantic New York Application App. G, Vol. 1, Opinion No. 97-2, Order Setting Rates for First Group of Network
Elements (Phase 1) at 65.

#1 Oklahoma ALJ Recommendation at 161 (“A reflection of fill well beyond what is currently available and used
by SWBT to provide retail services essentially asks SWBT to provide superior quality facilities to AT&T™), 165; 47
C.E.R. § 51.505(b)(1).

2 Department of Justice Evaluation at 12.

3 E.g., AT&T Dec. 22 Pricing Ex Parte Letter at 3-4; AT&T Supp. Comments at 3, 7-9.

. Wwe recognize that many states lack the extensive resources that were dedicated to this process by New York and

Texas, as detailed in our orders in those states. Bell Atlantic New York Order, 15 FCC Red at 3957-59, paras. 6-12;
(continued....)
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83.  Intaking a weighted average of loop rates in Oklahoma and Texas, we find that
Oklahoma’s rates are roughly one-third higher than those in Texas.* This difference is
substantial, but by itself does not indicate that Oklahoma’s rates are not at TELRIC-based levels.
We disagree with commenters who argue otherwise,”® because as the Department of Justice
notes, “[s}uch differences may arise either from differences in costs between states, or from
different judgments — both of which are reasonable — on rate making issues that are not
susceptible to precise determination.”*"’

84. As we note above, however, we cannot rely on the judgment of the ALJ with
respect to loop costs. Consequently, we must either conclude that the rate differential is based on
cost, or that Oklahoma’s recurring rates are not TELRIC-based. Our USF cost model provides a
reasonable basis for comparing cost differences between states. We have previously noted that
while the USF cost model should not be relied upon to set rates for UNEs, it accurately reflects
the relative cost differences among states.”*® Using a weighted average of wire-center loop costs,
the USF cost model indicates that loop costs in SWBT’s Oklahoma study area are roughly 23

(Continued from previous page) == =

SWBT Texas Order at 18357-58, paras. 3-4. We encourage statés with limited resources to take advantage of the
efforts devoted by New York and Texas in establishing TELRIC-compliant prices, by relying where appropriate on
the existing work product of those states. Indeed, in the appropriate circumstances, such as those described above, a
state would be entitled to a presumption of compliance with TELRIC if it adopted New York or Texas rates in whole
and could demonstrate that its costs were at or above the costs in that state whose rates it adopted.

#5 The weighted average rates for a 2-wire analog loop in Texas and Oklahoma are $14.10 and $18.87,
respectively. See Letter from Edwardo Rodriguez, Director — Federal Regulatory, SBC, to Magalie Roman Salas,
Secretary, Federal Communications Commission, CC Docket No. 00-217 at Attach. (Confidential) (filed Jan. 5,
2001) (SWBT Jan. 5 Ex Parte Letter); SWBT Nov. 28 Price Matrix Ex Parte Letter at Attach.; Letter from Edwardo
Rodriguez, Director — Federal Regulatory, SBC, to Magalie Roman Salas, Secretary, Federal Communications
Commission, CC Docket No. 00-217 at 2-3 (filed Jan. 9, 2001) (SWBT Jan. 9 Ex Parte Letter). Our analysis
focuses on loop rates because loops are focused on by the parties, and are the elements most affected by the fill
factors.

8 See, e.g-, ConnectSouth Comments at 3-4, IP Comments at 5-7, Sprint Comments at 41-42; Z-Tel Reply at 9-10.

fald Department of Justice Evaluation at 12.

8 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Ninth Report and Order and Eighteenth

Order on Reconsideration, 14 FCC Red 20432, 20455-56, paras. 41-42 (1999). This comparison is distinguishable
from our rejection of AT&T’s challenge of Bell Atlantic’s New York application, where we approved prices based
on the assumption that the “feeder” portion of the loop would always use optical fiber, while our USF cost model
uses copper for short distances. AT&T v. FCC, 220 F.3d at 619-20. There, AT&T challenged the state
commission’s decision to make a different assumption about a particular network design input than the cost model
made, whereas here, we compare the relative differences in costs, produced by the cost model, between Oklahoma
and Texas. The differential produced by the cost model reflects variations in forward-looking costs based on
objective criteria, such as density zones and geological conditions. See USF Tenth Report and Order, 14 FCC Red
at 20170, para. 30.

4]

661 4O ¥/ 8bed - O-/25-0002Z - DSdIS - NV Z€:0} 61 JdqWaAON 6102 - ONISSIO0Hd HO4 d31d3I0IV



Ea

Federal Comminications Commission FCC 01-29

percent higher than loop costs in its Texas study area.”* We therefore attribute this portion of the

differential, roughly two-thirds of it, to differences in cost.

85. The remainder of the differential, however, is not de minimis, and we cannot
ignore its presence. SWBT fails to provide a reasonable explanation for its presence. SWBT
contends that any comparison between the rates in Texas and Oklahoma should take into account
the fact that Oklahoma’s exchanges are generally smaller than exchanges in Texas, and that the
largest exchanges in Oklahoma would only be in the suburban zone in Texas.?® These facts are
significant, and consistent with the differences between the two states captured by the USF cost
model.*" Ultimately, however, we need not decide whether these loop rates exceed levels that
would be obtained using TELRIC, however, because of the presence of the promotional loop
rates and the rates set forth in the SWBT December 28 Ex Parte Letter. We believe it is
appropriate to evaluate these rates because they are available to everyone. Consideration of rates
that are higher than what competitors need actually pay is unreasonable under the circumstances.

86.  Despite some doubts as to whether SWBT’s permanent loop rates are within the
range that TELRIC would produce, we conclude that SWBT’s promotional loop rates for
Oklahoma, which now contain discounts that SWBT applies to all loop rates, including xDSL-
capable loops, are within the range of rates that could be obtained through application of
TELRIC.* The weighted average of thé Oklahoma discounted loop rates is roughly 11 percent
higheér than the weighted average of the loop rates in Texas.”” This differential between
Oklahoma promotional and Texas rates is well within the 23 percent differential suggested by the
USF cost model, and so we conclude that the discounted rates meet the requirements of the Act.

87.  While the loop rates were not derived in total compliance with our TELRIC rules,
this flaw is not fatal to SWBT’s application. The discounts now available in Oklahoma
compensate for the ALJ’s use of a fill factor that was not compliant with TELRIC. By
comparing the Oklahoma loop rates to those in Texas, and taking the different characteristics of
the two states as reflected in the USF cost model, we find that the discounted rates currently
available are within a range that could be obtained by using TELRIC. This fact makes the rates
equivalent to cost-based rates, and we do not believe it appropriate to make a distinction between
cost-based rates and rates that equal cost-based rates. Such a distinction would promote form

9 See http://www.fce.gov/ccb/apd/hepm.

20 See SWBT Jonés Reply Aff. at paras. 35-36; SWBT Dec. 14 Ex Parte Letter at 2-3.

B USF Tenth Report and Order, 14 FCC Red at 20171, para. 30 (the model reflects differences in structure costs

by, e.g., using different values for the density zone). See also AT&T Clarke Supp. Decl. at 9, Attach. 2 (contending
that line density, not exchange size, is the relevant factor).

B2 See section IILA, supra, for a discussion on why we consider SWB'T"s promotional rates for this application.

>3 The weighted average rate for a 2-wire analog loop in Texas is $14.10, while the weighted average for

Oklahoma discounted 2-wire analog loops is $15.70. See SWBT Jan. 5 Ex Parte Letter at Attach. (Confidential);
SWBT Dec. 28 Ex Parte Letter; SWBT Jan. 9 Ex Parte Letter at 2-3.
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over substance, which, given the necessarily imprecise nature of setting TELRIC-based pricing,
is wholly unnecessary.

\

88.  We note that the extension of this discount to all loops addresses concerns that the
discounts are diseriminatory against certain types of providers.”* SWBT’s decision to remove
the competitive cap also addresses the concern that the discounts were discriminatory, and
designed to encouragé only a limited amount of competition.®® We are not troubled by the fact
that competitive LECs may, on a service order basis, receive either the promotional discounts or
the SBC/Ameritech merger discount, but may not receive both at the same time,”® because the
rates resulting from the promotional discounts are within the range that could be obtained by
applying TELRIC. We evaluated UNE rates in Texas exclusive of the merger discount,”’ so here
we consider how the promotional rates in Oklahoma compare with the permanent Texas rates.

89.  The fact that these rates are termed promotional rather than permanent is
irrelevant because the rates in fact remain in effect durihg the term of the 02A.%® We also reject
objections to SWBT’s decision not to offer a promotional discount for all recurring charges.”®
Because we have concluded that the recurring rates for elements other than loops were set
consistent with TELRIC, SWBT is under no obligation to reduce these rates.”®

90.  With respect to rates for UNEs other than loops, we reject the assertions that the
ALJ’s decision to split the difference between the rates proposed by SBC and AT&T cannot
result in ratés that are based on TELRIC,” and that the ALJ could not pick a rate between the
two proposals unless he found that both proposals were appropriately cost based.”® The ALJ did
not simply “split the difference” between the two proposals. Rather, the ALJ carefully
considered the merits of each potential input within the cost model. The ALJ’s Recommendation

IP Reply at 4; AT&T Reply at 13-14; Department of Justice Evaluation at 23-24.

25 AT&T Reply at 14-17; Department of Justice Evaluation at 24.

6 1p Reply at 4; Letter from Howard J. Siegel, Vice President of Regulatory Policy, IP, to Magalie Roman Salas,

§ec1:etary, Federal Communications Commission, CC Docket No. 00-217 at 1-2 (filed Jan. 17, 2001); SWBT Jan. 9
Ex Parte Letter at 1-2.

®7  SWBT Texas Order, 15 FCC Red at 18471-77, paras. 231-41.

B8 See ALTS Supp. Comments at 5; Sprint Supp. Comments at 3.

3 AT&T Supp. Comments at 9; IP Supp. Comments at 4.

20 For the same reason, we reject AT&T’s objection to the fact that reciprocal compensation rates did not receive
the promotional rates, even though there are promotional rates for UNEs for local switching, common transport, and
dedicated transport. AT&T Flappan/Browne Supp. Decl. at paras. 12-13. Furthermore, parties have not objected to
the rates for reciprocal compensation. See section V.C.,, infra.

21 AT&T Comments at 11-13.

%2 Department of Justice Evaluation at 18.
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included a 150-page distillation of the evidence provided by the parties, and the ALJ’s findings
and conclusions relied on that evidence. The ALJ relied on testimony indicating that had
SWBT’s cost studies been adjusted for reasons suggested by AT&T, including for the fill factor
and depreciation, the rates proposed by SWBT would have been close to the rates ultimately
set.”® While the conclusions that the AL drew may not be the ones that AT&T wanted, or even
the ones we would have reached, other than as noted above, we cannot conclude that there is
ITor.

91. Wealsoreject AT&T’s argument that because the cost models SWBT provided
for Kansas and Oklahoma were nearly identical, the fact that the resulting rates are significantly
different suggests that “the Kansas and Oklahoma recurring UNE rates cannot both be consistent
with TELRIC.”** The Act requires that UNE rates be just and reasonable,’® and in other
contexts, we have determined that standard to mean that any of a number of inputs or results
from within a certain range could be appropriate.”® Thus, TELRIC-based pricing can result in a
range of rates, which is wide enough to encompass the UNE rates in both Kansas and Oklahoma.

Commenters’ failure to identify errors by the Oklahoma Commission outside of how it
established loop rates demonstrates this. AT&T would leave the states to serve as mere
functionaries in the section 251 and 252 pricing process, whereby their limited role would be to
make sure that the pre-defined entries into the cost model are performed properly. The Act and
our rules clearly providé states with a more significant role, by explicitly giving them the
authority to set UNE rates.” As the Supreme Court has observed, “[i]t is the States that will
apply [the Commission’s] standards and implement [its] methodology, determining the conerete
result in particular circumstances.”®

92.  Parties also assert that the Oklahoma promotional UNE rates are so high that no
competitive LEC could afford to use the UNE platform to offer local residential service on a
statewide basis.’® Such an argument is irrelevant. The Act requires that we review whether the
rates are cost-based, not whether a competitor can make a profit by entering the market. Were

26 Oklahoma ALJ Recommendation at 158.

%% AT&T Comments at 7-8 (emphasis in original). See also WorldCom Reply at 5-7, Z-Tel Reply at 2.

% 47U.5.C. § 251()(3).
266 See, e.g., Federal-State Joint Board on Universal Serviee, CC Docket No. 96-45, Report and Qrder, 12 FCC
Rcd 8776, 8931, para. 284 (1997) (defining a range of reasonableness for the amount of corporate operations
expense per line supported through universal service mechanisms).

7 See 47 U.S.C. § 252(d)(1): 47 C.F.R. §§ 51.501 et seq.
8 AT&Tv. Iowa Utils. Bd., 525 U.S. at 384.

9 See AT&T Supp. Comments at 2-3; WorldCom Supp. Comments at 10-12.
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we to focus on profitability, we would have to consider the level of a state’s retail rates,
something which is within the state’s jurisdictional authority, not the Commission’s.*”

93.  Cox contends the promotional rates are discriminatory because the rates are not
available to carriers with current agreements in place and those who are negotiating unique
agreements.”’ While carriers with current agreements may not be able to opt in to the new rates,
this problem is not unique — carriers face the identical problem in any state whenever the
incumbent changes its rates. Carriers negotiating unique agreements have the ability to “pick-

and-choose” rates contained within the revised agreement.””

94. AT&T also argues that the promotional rates are discriminatory in violation of
section 251(c)(3) of the Act because the discounts in zones 1 and 2 are greater than those in zone
3.7 We disagree that the differing discounts are discriminatory. Each competitive LEC is
eligible for the same discount for the same elemént in the same zone, regardless of the type of
service the competitive LEC is offering. Section 251(c)(3) requires us only to compare rates that
two classes of customers pay for the same rate elements, not for different ones.”™

95. For these reasons, we conclude that SWBT has met the requirements of checklist
item 2 with respect to its recurring UNE rates in Oklahoma.

(i) Nonrecurring Charges

96. SWBT assesses a number of nonrecurring charges on UNE orders in Oklahoma.
SWBT assesses a $3.33 nonrecurring service order charge for each electronically-processed UNE
service order or a $47.95 nonrecurring service order charge for each manually processed service
order.”” When a customet changes or “migrates” his or her telephone service provider from
SWBT t6 a competitive LEC that provides service by leasing the unbundled network element
“platform” (UNE-P),”® SWBT charges the competitive LEC only the $3.33 electronic service

0 See also Local Competition First Report and Order, 11 FCC Red at 15922, para. 848 (declining to implement
an imputation rule that would prevent price squeezes because doing so would impose substantial burdens on states to
rebalance their retail rates).

1 Cox Supp. Comments at 3-4.

72 47U.S.C. § 252(i). See Oklahoma Commission Supp. Reply at 2; SWBT Supp. Reply at 2.

3 AT&T Reply at 11-14.

¥4 See Local Competition First Report and Order, 11 FCC Red at 15928-29, para. 860-61 (“We find that it would

be unlawfully discriminatory, in violation of sections 251 and 252, if an incumbent LEC were to charge one class of
interconnecting carriers, such as CMRS providers, higher rates for interconnection than it charges other carriers. . .
).

75 SWBT Nov. 28 Price Matrix Ex Parte Letter, Attach. at 10-11.

6 SWBT’s UNE-P, or unbundled network element platform, consists of a 2-wire analog loop, an analog switch
port, and an analog loop-to-switch port cross-connect. See SWBT Dec. 14 Ex Parte Letter at 2-3.
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order charge, on an interim basis, subject to true-up and pending resolution by the Oklahoma
Commission.”” As discussed above, SWBT voluntarily reduced certain nonrecurring charges in
Oklahoma. SWBT’s alternative regulation plan, along with SWBT’s further voluntary reduction,
will reduce the nonrecurring service order charge for each manually processed service order to
$23.38.7"

97.  As opposed to migrations, SWBT charges a competitive LEC a nonrecurring
charge for each unbundled network element ordered, in addition to the service order charge. To
provide new service through the use of the UNE-P, the competitive LEC would pay: (1) the
nonrecurring service order charge, (2) a $37.50 nonrecurring charge for a two-wire analog loop,
(3) a $1.20 nonrecurring charge for an analog line port, (4) a $70.71 nonrecurring charge for an
analog loop-to-switch port cross connect, and (5) an additional $16.35 nonrecurring COAC, for a
total of $129.09 for electronically-processed orders or $173.71 for manually=processed orders.*”
SWBT’s alternative regulation plan reduces the nonrecurring charge for a two-wire analog loop
to $24.38,” and the COAC to $5.00.*"' In addition, SWBT’s promotional rates result in the
nonrecurring charge for an analog loop-to-switch port cross connect to $30.25. Thus, SWBT’s
voluntary reduction of nonrecurring charges will lead to new totals of $64.16 for electronically-
processed orders and $84.21 for manually-processed orders.

98.  We conclude that the nonrecurring rates for UNEs in Oklahoma comply with
section 252(d)(1) of the Act. The record demonstrates that the ALJ carefully analyzed the
various cost studies submitted for nonrecurring charges, and was committed to TELRIC
principles in making his evaluations.”

99.  AT&T and the Department of Justice argue that it was unreasonable for the ALJ
to assume all manual processing in calculating both the service order component of nonrecurring
rates, and the nonrecurring charges for the provisioning of UNEs.?® The ALJ assumed manual

77 SWBT Dec. 13 COAC Ex Parte Letter at 1; SWBT App. B-Oklahoma, Vol. 1, Tab 1 (Interconnection
Agreement-Oklahoina between Southwestern Bell Telephone Company and CLEC), Attach. 6 at 52, § 14.2 (Sept.
28, 2000) (O2AY); see also AT&T Flappan Reply Aff. at para. 8.

2 SWBT Dec. 28 Ex Parte Letter, Attach. B at 13.

7% SWBT Nov. 28 Price Matrix Ex Parte Letter, Attach. at 1-3, and 15.

20 SWBT Dec. 28 Ex Parte Letter, Attach. B at 1.

2! Oklahoma Commission Stipulation Order, Attach. A at 4.

22 SWBT Dec. 28 Ex Parte Letter, Attach. B at 2.

2 See Oklahoma ALJ Recommendation at 165 (discussing the cost studies in evidence for nonrecurring charges);

Oklahoma Commission Pricing Order at 3 (noting that the LRIC studies utilized in the ALJ’s proceedings were the
functional equivalent of TELRIC).

w4 Department of Justice Evaluation at 19; AT&T Comments at 16-17.
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processing for all service order charges. This assumption does not result in unreasonable rates
for the service order component of nonrecurring rates, however, because subsequent to adoption
of the ALJ’s Recommendation, SWBT implemented a $3.33 charge for electronic service
orders.”® The rates that resulted from the ALJ’s cost proceeding are used only for manual
placement of service orders. Assumption of manual processing in determining a charge that
applies only to manually processed orders is not unreasonable.

100.  With respect to the nonrecurring charges for the provisioning of UNEs, the ALJ
considered the competing claims of SWBT and AT&T, and rejected the contention of an AT&T
witness who claimed that almost all processing could be done electronically.”®® In so doing, the
ALJ relied on studies provided by SWBT, and noted that AT&T’s contention did not reflect the
amount of activity required to unbundle the network upon a competitive LEC’s request.”” The
ALJ also noted that the nonrecurring charges that he recommended were 33 percent below those
proposed by SWBT.”™ We also recognize that SWBT has voluntarily reduced these amounts by
an additional 25 percent. To the extent there was any doubt about the reasonableness of the
Oklahoma nonrecurring charges, we find that the voluntary reductions have eliminated that doubt
and brought these rates within the reasonable range that the application of TELRIC would
produce. For these reasons, we reject AT&T’s assertions.

101. The arguments of the Department of Justice and Sprint that the nonrecurring UNE
rates are higher in Oklahoma than in Texas® do not persuade us that Oklahoma rates are
unreasonable, particularly when taking into account SWBT’s recent voluntary 25 percent
discount. As we note in our discussion of Oklahoma recurring charges, differences in rates alone
do not constitute sufficient grounds to conclude that the higher rates are not TELRIC-based. In
addition to reasonable differences in judgment, legitimate factors can cause differences in
nonrecurring UNE rates between two states, including differences in costs and the services to
which the charges apply. For example, the nonrecurring loop rates in Texas do not include
installation and maintenance activities, which SWBT intended to recover from the trip charge
and that the Texas Commission refused to accept.290 In Oklahomea, on the other hand, the
nonrecurring loop rates include this charge.” Furthermore, although both the Oklahoma and

3 See SWBT Ries/Smith Reply Aff. at paras. 55-58.
% Oklahoma ALJ Recommendation at 166. We note that the Kansas Commission reached the same determination.
See Kansas Commission Nov. 3 NRC Order at 25.

%7 Oklahoma ALJ Recommendation at 166.

288 Id.

» Department of Justice Evaluation at 15-16; Sprint Comments at 30-31.

0 SWBT Reply at 10; SWBT Dec. 13 COAC Ex Parte Letter at 2. See section IV.B.1.a, supra, for a further
discussion of the trip charge.

1 SWBT Reply at 10.
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Texas Commissions use the TELRIC standard, they differ in terms of inputs to that model and
how much they anticipate future cost reductions.”
in Oklahoma are comparable to those in Kansas,”” which we find to be reasonable. Thus we
find, as we did in Kansas, that the fact that Oklahoma nonrecurring rates are higher than those in
Texas does not make them unreasonable, nor does it cause SWBT to fail this checklist item.”*

102.  Parties’ concerns that the nonrecurring UNE rates in Oklahoma are higher than in
Texas should be mitigated by the reductions that SWBT has made with its alternative regulation
plan, and its voluntary additional reductions.” These lower rates should better support the
growth of a competitive local exchange environment in the QOklahoma market. We therefore
conclude that SWBT has met the requirements of checklist item 2 with respect to its
nonrecurring UNE rates in Oklahoma.

2. Access to Operations Support Systems
a. Background

103.  Our discussion of SWBT’s OSS begins by outlining our general approach to
analyzing the adequacy of an applicant’s OSS. Next, we describe the analytical roadmap we use
in reviewing a BOC’s contention that its OSS in the applicant state(s), in this case Kansas and
Oklahoma, is the same as its OSS in a state where we have previously approved the BOC’s
section 271 application, i.e., Texas. We then individually analyze SWBT’s performance in
providing access to the five critical OSS functions: pre-ordering (which includes access to loop
qualification information), ordering, provisioning, maintenance and repair, and billing. Finally,
we address SWBT’s change management process and the technical assistance that SWBT offers
to competing carriers seeking to use its OSS.

104. The Commission has defined OSS as the various systems, databases, and
personnel used by incumbent LECs to provide service to their customers,” and consistently has
found that nondiscriminatory access to OSS is a prerequisite to the development of meaningful

B2

B See generally SWBT Dec. 28 Ex Parte Letter at Attach. A, B; AT&T Clarke Supp. Decl. at 10.

4 We note that IP alleges in its supplemental comments that SWBT charges $1.37 to activate each feature even

when a migrating customer already has the features. IP Supp. Comments at 5. Even if this unsupported allegation is
true, we find that the amount in question is de minimis.

295 ) . . q . .
Commenters’ concerns about our consideration of the discounted rates are addressed in section IILB, supra.

Commenters’ concerns over the discounted rates themselves are addressed in the Oklahoma recurring cost
discussion, supra.

8 See Bell Atlantic New York Order, 15 FCC Rced at 3989-90, para. 83; BellSouth South Carolina Order, 13 FCC
Red at 585; SWBT Texas Order15 FCC Red at 18396-97, para. 92.
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local competition.”” Competing carriers must have access to the functions performed by the
incumbent’s OSS in order to formulate and place orders for network elements or resale services,
to install service for their customers, to maintain and repair network facilities, and to bill
customers. The Commission has determined that without nondiscriminatory access to the BOC’s
OSS, a competing carrier “will be severely disadvantaged, if not precluded altogether, from fairly
competing” in the local exchange market.*® For OSS functions that are analogous to those that a
BOC provides to itself, its customers or its affiliates, the nondiscrimination standard requires the
BOC to offer requesting carriers access that permits competing carriers to perform these
functions in “substantially the same time and manner” as the BOC.*® For OSS functions that
have no retail analogue, the BOC must offer access “sufficient to allow an efficient competitor a
meaningful opportunity to compete.”*®

105. We analyze whether SWBT has met the nondiscrimination standard for each OSS
function using the two-step approach outlinéd in prior orders. Under the first inquiry, a BOC
must demonstrate that it has developed sufficient electronic (for functions that the BOC accesses
electronically) and manual interfaces to allow competing carriers equivalent access to all of the
necessary OSS functions.>® Under the second inquiry, we examine performance measurements
and other evidence of commercial readiness to ascertain whether the BOC’s OSS is handling
current demand and will be able to handle reasonably foreseeable future volumes.** The most
probative evidence that OSS functions are operationally ready is actual commercial usage in the
state for which the BOC seeks 271 authorization. Absent sufficient and reliable data on
commercial usage in that state, the Commission will consider the résults of carrier-to-carrier
testing, independent third-party testing, and internal testing in assessing the commercial readiness
of a BOC’s OSS. Finally, where, as here, the BOC proves that many of the OSS functions in the
state for which it seeks 271 authorization are the same as in a state for which we have already
granted such authorization, we will also look to performance in the latter state as additional
evidence with which to make our determination.

See Bell Atlantic New York Order, 15 FCC Rcd at 3990, para. 83; Second BellSouth Louisiana Order, 13 FCC
Red at 20653; BellSouth South Carolina Order, 13 FCC Rcd at 547-48, 585.

297

™% See Bell Atlantic New York Order, 15 FCC Red at 3990, para. 83.
» 1d., 15 FCC Red at 3991, para. 85.

X 1d at 3991, para. 86.

' Bell Atlantic New York Order, 15 FCC Red at 3992, para. 87; Ameritech Michigan Order, 12 FCC Rcd at
20616, para. 136 (we determine “whether the BOC has deployed the necessary systems and personnel to provide
sufficient access to each of the necessary OSS functions and whether the BOC is adequately assisting competing
carriers to understand how to implement and use all of the OSS functions available to therh.”). For example, a BOC
must provide competing carriers the specifications necessary to design their systems interfaces and business rules
necessary to format orders, and demonstrate that systems are scalable to handle current and projected demand. /d.
2 We assess “whether the OSS functions that the BOC has deployed are operationally ready, as a practical
matter.” See Bell Atlantic New York Order, 15 FCC Red at 3992, para. $8.
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b. Relevance of the SWBT Texas Order

106. For the reasons discussed more fully below, we conclude that SWBT has
demonstrated that it provides nondiscriminatory access to its OSS. We find that the evidence
presented in this record shows that, under the first inquiry of our OSS analysis described above,
SWBT provides nondiscriminatory access to OSS functions for pre-ordering, ordering,
provisioning, maintenance and repair, and billing. In reaching this conclusion, we rely on
detailed evidence provided by SWBT in this proceeding and, in certain instances, on our findings
from the SWBT Texas Order. Under our second inquiry, we find that SWBT’s OSS in both
Kansas and Oklahoma are operationally ready to handle current demand and reasonably
foreseeable future volumes. We base this determination on SWBT’s actual performance in
Kansas and Oklahoma and, in certain instances, on its performance in Texas.

107. SWBT relies heavily in this application on its argument that findings from the
SWBT Texas Order, and the performance of its OSS in Texas, are relevant in this proceeding
because it has deployed a region-wide OSS. Specifically, SWBT asserts that it provides
wholesale services to competing carriers in Kansas, Oklahoma and Texas through one OSS,
using common interfaces, systems, procedures-and, to a large extent, common personnel. To
support its claim, SWBT submits an attestation letter and a supplemental report from a third
party consultant, Ernst & Young.®® Ermst & Young reviewed five OSS interfaces that provide
competing LECs access to pre-ordering and ordering functions, and two OSS systems that are
central to the ordering process.” Ernst & Young concluded, on the basis of interviews,
observing test orders, and examining programming code, that the several OSS interfaces and
systems it reviewed are the same throughout SWBT’s five-state operating region (including
Kansas, Oklahoma and Texas).’® In addition to the Ernst & Young report, which addresses only
a portion of SWBT’s OSS, SWBT also provides substantial additional evidence, in affidavits
filed with its application and its reply comments, that the interfaces, systems and processes it has
in place in Kansas and Oklahoma are the same as those used in Texas.’™ We also recognize that

B See SWBT Application, Appendix G, Tab 44 (Ernst & Young Report); see also Letter from Geoffrey M.
Klineberg, Kellogg, Huber, Hansen, Todd & Evans, P.LL.C. to Magalie Roman Salas, Secretary, Federal
Communications Commission, CC Docket No. 00-217 (filed December 1, 2000), Attachment A (“Ernst & Young
Supplemental Report”). The Department of Justice was unable to judge whether Ernst & Young conducted a review
adequate to support its conclusion, finding that the attestation did not describe the specific methods, tests, and
analyses upon which the conclusion was based. See Department of Justice Evaluation at 32, n.97. Ernst & Young’s
subsequently-filed Supplemental Report provides critical details about the scope and methodology of the review.
‘Without this support, we could have placed little reliance on the reviewer’s conclusions.

3 See Ernst & Young Supplemental Report at 3-4 (explaining that the following SWBT interfaces and systems

were reviewed: EASE, LEX, ED], DataGate, VeriGate, LASR, and SORD).

s Specifically, Ernst & Young concluded that, in all five SWBT states, the interfaces and systems it reviewed:

process the same transactions; use the same programming code; provide the same functionality; and have the same
supporting documentation. Ernst & Young Supplemental Report at 4.

%% See SWBT Ham Aff. paras. 13-18; SWBT Ham Reply Aff. paras. 7, 8, 16, 19 and 29; SWBT Mah Reply Aff.
paras. 5, 10, 11, 14, 20. See also SWBT Reply at 28.
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both the Kansas and Oklahoma Commissions concluded that SWBT uses a common OSS in
Kansas, Oklahoma and Texas.>”’

108. We conclude that SWBT, through the Ernst & Young report and other aspects of
its application, provides reliable evidence that the OSS systems in Texas are relevant and should
be considered in our evaluation of SWBT’s OSS in Kansas and Oklahoma. This showing thus
enables us to rely, in certain instances, on findings relating to SWBT’s OSS from the SWBT
Texas Order in our analysis of SWBT’s OSS in Kansas and Oklahoma. In addition, where low
volumes render SWBT’s performance data in Kansas and Oklahoma inconsistent and
inconclusive, we find that data reflecting SWBT’s performance in Texas can provide a
particularly valuable indication of the commercial readiness of SWBT’s OSS.

109.  Under our first inquiry (the analysis of OSS functionality), our earlier conclusions
about SWBT’s OSS in Texas are relevant in this proceeding to the extent that SWBT uses the
same systems, offering the same functionality, in Kansas and Oklahoma. For example, if we find
(as we do below) that the interfaces used for pre-ordering are the same in Kansas, Oklahoma and
Texas, then we may consider our findings in the SWBT Texas Order that these interfaces provide
the full range of necessary functionality. With respect to our second inquiry (the analysis of
commercial readiness), evidence that its OSS is the same across these three states allows us to
broaden the scope of our review and look to evidence of SWBT’s performance in Texas: While
our analysis always starts with SWBT’s performance in Kansas and Oklahoma, we find that
SWBT’s performance in Texas is relevant to the extent that SWBT demonstrates that it uses
eommon systems and processes in all three states.

110. We agree with the Department of Justice that, because this is the first opportunity
for the Commission to evaluate an application relying on this form of proof, we should establish
the kind of evidentiary showing that will be expected of applicants in the future. By explaining
clearly what types of evidence we have found to be persuasive in this instance, we are
establishing a roadmap that can be followed by applicants in the future that seek to rely in part, as
SWBT has, on evidence presented in another application. Moreover, we address in detail the
Department of Justice’s concerns about shortcomings in the evidence provided by SWBT in its
initial application, and describe the additional evidence submitted by SWBT in response. As
explained below, we find that SWBT has provided additional evidence in its reply comments and
ex parte filings directly responsive to the Department of Justice’s concerns, and find that this
information adequately addresses these concerns.’® A future applicant seeking, as SWBT does,

7 See SWBT Application, Appendix C-KS, Tab 259, at 18-19 (Kansas Commission Conclusion); SWBT
Application, Appendix C-OK, Tab 275, at 172, 174 (Oklahoma Commission Conclusion).

% We note that this additional evidence, provided by SWBT with its Reply Comments, is directly responsive to
arguments raised by a party commenting on the application (here, the Department of Justice) and, consistent with the
manner in which we have treated such responsive evidence in prior proceedings, may be considered without a waiver
of our “freeze frame” rule. See SWBT Texas Order, 15 FCC Red at 18370, para. 35.
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to establish the relevance of another state’s OSS, should supply this type of evidence with its
initial application.

111. The Department of Justice found the evidence provided by SWBT in its initial
application to show that its OSS is the same in Texas, Kansas and Oklahoma, to be “ambiguous
and incomplete” in two general respects. First, the Department of Justice found that SWBT had
not been clear as to precisely what it means for OSS to be “the same” — that is, whether this
means the sharéd use of a single OSS, or the use of systems that are identical, but separate.’® We
find that SWBT has provided a sufficiently detailed description of its OSS, which distinguishes
between these two concepts of sameness. In most respects, SWBT demonstrates that competing
carriers in Kansas, Oklahoma and Texas share the use of a single OSS, not two or three separate
OSS: acommon set of procésses, business rules, interfaces, systems and, in many instances,
even persontiel. Where SWBT has discernibly separate OSS, SWBT demonstrates that its OSS
reasonably can be expected to behave the same way in all three states. As described below, for
example, the use by SWBT of two different order processing systems (a SORD processor in
Dallas for retail and wholesale orders in Texas, and a SORD processor in St. Louis for retail and
wholesale orders in SWBT’s other four in-region states) use the same programming code and,
moreover, are designed to operate in an indistinguishable manner.

112.  The Department of Justice further expressed concern that SWBT’s application
largely focused on certain mechanized aspects of its OSS, providing little evidence relating to thé
rest of the systems, processes and personnel that make up its OSS.*"® We agree that, unless an
applicant seeks to establish only that certain discrete components of its OSS are the same, a
general assertion of OSS sameness should be supported by evidence relating to all aspects of its
OSS - including those OSS functions performed by BOC personnel.*’’ We also agree with the
Department of Justice that SWB'T’s initial application, and its heavy reliance on the incomplete
Ernst & Young report, did not provide a full picture of SWBT’s Kansas, Oklahoma and Texas
OSS. SWBT supplemented the record in this proceeding with a substantial amount of additional
evidence, to support its assertions regarding its OSS. Specifically, in response to the Department
of Justice’s suggestions, SWBT provided additional information or clarification relating to its
showing of sameness in four specific areas: functions performed by SWBT’s personnel; the EDI
ordering interface; the SORD processors in Dallas and St. Louis; and the scalability of its manual
processing functions. While we address each of these four areas below, and encourage future

0 Department of Justice Evaluation at 29.

30 14 at 30.

' As we have held previously, a BOC’s OSS includes both mechanized systems and manual processes, and thus

the OSS functions performed by BOC personnel have been part of our OSS functionality and commercial readiness
reviews.
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applicants to provide this type of evidence in their initial applications, we do not suggest that
these four itemns establish an exact script for future applicants to follow.*'

113.  Of the issues identified by the Department of Justice as requiring additional
evidence in this proceeding, the most complicated relates to the manual, or personnel,
components of SWBT’s OSS. Specifically, the Department of Justice indicated that SWBT
should be required to show that the personnel involved in actual provisioning and
maintenance/repair of CLEC orders in Kansas and Oklahoma will do their jobs in thé same
manner as those in Texas, and identified a range of evidence necessary to make such a predictive
judgment. In response to the Department of Justice’s evaluation, SWBT provided additional
iformation regarding the aspects of its OSS that involve manual work. Factors we found
particularly relevant to our analysis include the following. First, SWBT provided additional
information about the range of functions relating to different states that are performed by the
same workforce out of common, five-state centers. For example, SWBT uses a common
ordering center to perform manual work on orders for all five states, and uses the same pool of
employees to perform certain provisioning, maintenance/repair and billing functions across all
five states as well. SWBT also provided additional details supporting its assertion that its
personnel would do their jobs in the same manner in al] three states, for work that necessarily is
performed at the state level rather than at these regional centers. Specifically, SWBT explained
that common centers coordinate field work activities in all five states; field personnel access the
same systems and use the same procedures in all five states; personnel receive common training
across all five states; and there is a common organizational structure across all five states. In the
end, we find that it is reasonable to conclude that the existence of these similarities will result in
similar performance.

114.  We also find that SWBT has provided additional evidence sufficient to answer the
Department of Justice’s concerns about carriers’ ability to develop and use SWBT’s EDI
ordering interface in Kansas and Oklahoma. Evidence that the key interfaces used by competing
carriers are the same certainly is necessary for any showing that a BOC provides common OSS in
different states. SWBT explains, in affidavits submitted with its Reply Comments, that carriers
may construct and use one EDI interface to submit orders in all five states, without any state-
specific modifications.” SWBT also explains that precisely the same business rules for pre-
ordering and ordering apply on a region-wide basis. Emst & Young’s report provides support for

2 Indeed, one issue not raised by the Department of Justice involves the OSS role played by SWBT’s “back

office” or “legacy” systems. These systems and databases are used in the processing of retail and wholesale orders,
such as databases containing customer records and addresses, or those containing loop make-up information. SWBT
notes that it is the only “Baby Bell” to survive intact as a regional BOC and, as such, has maintained a single region-
wide set of OSS, ineluding its back office systems, for its own retail use long before divestiture in 1984. See SWBT
Ham Reply Aff. at para. 5.

3 See SWBT Ham Reply Aff. at paras. 7-10. In addition to having a single region-wide EDI ordering interface,

SWBT also explains that its other interfaces are the same region-wide, and do not vary from state to state
(specifically, the interfaces to its Verigate, DataGate, EDI (preordering), CORBA, LEX, Order Status, Provisioning
Order Status, and Trouble Administration systems). /d. at para. 7.
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both of these points, indicating that the EDI interface uses the same computer code in each state,
and that the business rules and user guides are the same.’™ Also, the evidence in the record does
not indicate that state-specific inputs, such as different product codes, require carriers to modify
their interfaces or even their procedure for submitting orders.’™ To the contrary, as SWBT
explains, competing carriers input the product codes (most of which do not vary from state to
state) into the same order fields on the order form.”" Finally, and perhaps most significantly, we
find that SWBT’s assertion that carriers in Kansas and Oklahoma have access to the same OSS
interface as in Texas is not refuted by any carrier active in Kansas and Oklahoma. Indeed,
SWBT notes that several carriers use EDI in all three states,””” and none have placed any
evidence in the record to refute SWBT’s assertion that EDI can be used region-wide.

115. Third, SWBT provided additional evidence, as urged by the Department of
Justice, regarding the use of one ordér processor (its “SORD” processor) in St. Louis to handle
résale and wholesale orders in Kansas and Oklahomnra, and another in Dallas to handle resale and
wholesale orders in Texas. SWBT explains that its two SORD proeessors are the same type of
hardware running identical software. Ernst & Young’s conclusion that these processors are the
same, based on a review of the computer code used by these systems, supports this assertion.
WorldCom correctly points out that SWBT would have to perform software updates and other
changes that affect SORD simultaneously, or risk disrupting order processing for carriers
operating both in Texas and in SWBT’s other in-region states.””® We do not find that this creates
a current problem, however, and note that a system change that results in discriminatory
treatment of competing carriers would subject SWBT to the possibility of fines and an
enforcement action.>’

116. Finally, we find that SWBT has adequately addressed the Department of Justice’s
concerns relating to the scalability of its manual processes. SWBT provided additional evidence
in its reply affidavits describing its process for anticipating competing carriers’ demands, and for

14 See SWBT Ham Reply Aff. at paras. 8 and 19; Ernst & Young Supplemental Report at 8 and 11-12.

315 While WorldCom argues that the use of different product codes in each state may affect the performance of
SWBT’s OSS, it offers no evidence to suggest that it actually does so. See WorldCom Comments at 4-5; WorldCom
Lichtenberg & Sivori Decl. at 18-20; Letter from Keith L. Seat, Senior Counsel, Federal Law and Public Policy,
WorldCom, to Magalie Roman Salas, Secretary, Federal Communications Commission dated January 3, 2001, at 4-7
(WorldCom January 3 Ex Parte Letter). WorldCom January 3 Ex Parte Letter at 4-7. If SWBT’s systems fail
properly to recognize these state-specific codes — whether in Texas, Kansas or Oklahoma — and the timely processing
of carriers’ orders is affected, SWBT would be subject to a possible enforcement action under section 271(d)(6).

1% See SWBT Ham Reply Aff. at para. 14.

7 See SWBT Ham Reply Aff. at para. 9 and Attach. B.

18 See WorldCom McMillon & Lichtenberg Decl. at para. 21.

319 Indeed, if SWBT modifies SORD, SORD software, or any other OSS system, in a manner that impacts

competing carriers, it must provide adequate advance notice so that such carriers may make necessary changes to
their systems and procedures.
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hiring and training additional employees necessary to process increased volumes of transactions.
Moreover, if SWBT is unable to keep pace with increased competing carrier demand in the
future, and performance deteriorates, the company would open itself to the possibility of
substantial liability under the state performance plans, and also to enforcement action by the
Commission. '

117. Several commenters also argue that SWBT provides only a partial showing that it
uses a common OSS in Kansas, Oklahoma and Texas and, thus, that it cannot rely on its Texas
OSS in this proceeding. We find that this argument does not warrant a finding of checklist
noncompliance for the same reasons, discussed above, that we found SWBT to have answered
the Department of Justice’s similar concerns. Specifically, we find no support in the record that
OSS differences identified by WorldCom — the use of different product codes and the existence
of two SORD processors — leads to different OSS performance from state to state or inhibits a
carrier’s opportunity to compete. We also find unpersuasive WorldCom’s general speculation
that other OSS differences are “likely” to exist.”

118. We also disagree with WorldCom'’s contention that SWBT’s application should
fail because a third party did not examine SWBT’s OSS in Kansas and Oklahoma. In prior
section 271 orders, we have held that third party tests can provide critical information about the
functionality and performance of a BOC’s OSS. We have not, however, stated that checklist
compliance cannot be proven without a thifd party test of an applicant’s OSS. Indeed, we
emphasize that our analysis of an applicant’s OSS rests on a wide range of evidence, of which
evidence from third party tests is but one part. The need to rely on a third party test is reduced in
this instance because SWBT has established the relevance of its Texas OSS. We agree with the
Department of Justice that, in this respect, SWBT’s is a “sensible and efficient approach that can
avoid the delay and expense of redundant testing.””**

c. Pre-Ordering

119. Based on the evidence in the record, we conclude that SWBT demonstrates that it
provides nondiscriminatory access to its OSS pre-ordering functions. Specifically, we find that
SWBT demonstrates that: (i) SWBT offers nondiscriminatory access to OSS pre-ordering
functions associated with determining whether a loop is capable of supporting xDSL advanced
technologies; (ii) competing carriers successfully have built and are using application-to-
application mterfaces to perform pre-ordering functions and are able to integrate pre-ordering and

320 See WorldCom McMillon & Lichtenberg Decl. at para. 22. While competing carriers, such as WorldCom, are
not well-positioned to identify differences in SWBT’s proprietary back-office systems, we find that SWBT has
provided sufficient evidence, particularly in its Reply Comments and Affidavits, to demonstrate that key aspects of
its OSS are common in Texas, Kansas and Oklahoma. Moreover, as WorldCom itself recognizes, however, “it is
quite likely that the OSS [in Kansas, Oklahoma and Texas] is more similar between these three states than between
other states in the country” because “a single legacy company — SWBT - historically provided local telephone
service for all three states.” WorldCom Comments at 6-7.

2 Department of Justice Evaluation at 28.
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ordering interfaces; and (iii) its pre-ordering systems provide reasonably prompt response times
and are consistently available in a manner that affords competitors a meaningful opportunity to
compete.

120. The pre-ordering phase 0f OSS generally includes those activities that a carrier
undertakes to gather and verify the information necessary to place an order.”” Most of the pre-
ordering activities undertaken by a competing carrier to order resale services and UNEs from the
incumbent are analogous to the activities a BOC must accomplish to furnish service to its own
customers. For éxample, in this proceeding and in accordance with the UNE Remand Order, we
require SWBT to provide competing carriers with access at the pre-ordering stage to the same
detailed information SWBT makes available to itself concerning loop make-up information so
that competitors may make fully informed judgments about whether to provision xDSL service to
end users.’” In prior orders, we have emphasized that providing pre-ordering functionality
through an application-to-application interface is essential in enabling carriers to conduct real-
time processing and to integrate pre-ordering and ordering functions in the same manner as the
BOC.*”

i) Access to Loop Qualification Information

121.  In this proceeding, we require a BOC to demonstrate for the first time that it
provides access to loop qualification information in a manner consistent with the requirements of
the UNE Remand Order.’” In particular, we require SWBT to provide access to loop
qualification information as part of the pre-ordering functionality of OSS. In the UNE Remand
Order, we required incumbent carriers to provide competitors with access to all of the same
detailed information about the loop that is available to themselves, and in the same time frame,
so that a requesting carrier could make an independent judgment at the pre-ordering stage about
whether a requested end user loop is capable of supporting the advanced services equipment the
requesting carrier intends to install. At a minimum, SWBT must provide carriers with the same

See SWBT Texas Order, 15 FCC Red at 18426, para. 148; Bell Atlantic New York Order, 15 FCC Red at 4014,
para. 129. In prior orders, the Commission has identified the following five pre-order functions: (1) customer
service record (CSR) information; (2) address validation; (3) telephone number information; (4) due date
information; (5) services and feature information. See id., 15 FCC Red at 4015, para. 132.

322

3 As we have explained in the prior proceedings, because characteristics of a loop, such as its length and the

presence of various impediments to digital transmission, can hinder certain advanced services technologies, carriers
often seek to “pre-qualify” a loop by accessing basic loop makeup information that will assist carriers in ascertaining
whether the loop, either with or without the removal of the impediments, can support a particular advanced service.

See id., 15 FCC Rced at 4021, para. 140.

324 SWBT Texas Order, 15 FCC Rcd at 18426, para. 148; Bell Atlantic New York Order at 4014, para. 130; Second

BellSouth Louisiana Order, 13 FCC Red at 20661-67, para. 105.

3 See UNE Remand Order, 15 FCC Red 3696, 3885, paras. 427-431. This aspect of the UNE Remand Order had

not taken effect at the time SWBT filed its second section 271 application for the State of Texas, and thus was not
part of our review in that proceeding. See SWBT Texas Order, 15 FCC Red at 18367-68, para. 28.
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underlying information that it has in any of its own databases or internal records.”® We
explained that the relevant inquiry is not whether SWBT’s retail arm has access to such
underlying information but whether such information exists anywhere in SWBT’s back office
and can be accessed by any of SWBT’s personnel. Moreover, SWBT may not “filter or digest”
the underlying information and may not provide only information that is useful in the provision
of a particular type of xDSL that SWBT offers. SWBT must provide loop qualification
information based, for example, on an individual address or zip code of the end users in a
particular wire center, NXX code or on any other basis that SWBT provides such information to
itself. Moreover, SWBT must also provide access for competing carriers to the loop qualifying
information that SWBT can itself access manually or electronically. Finally, SWBT must
provide access to loop qualification information to competitors within the same time intervals it
is provided to SWBT’s retail operations or its advanced services affiliate, Advanced Solutions,
Inc. (ASI).”” As we stated in the UNE Remand Order, however, “to the extent such information
is not normally provided to the incumbent’s retail personnel, but can be obtained by contacting
back office personnel, it must be provided to requesting carriers within the same time frame that
any incumbent personnel are able to obtain such information.””?

122. SWBT demonstrates that it offers nondiscriminatory access to OSS pre-ordering
functions associated with determining whether a loop is capable of supporting xDSL advanced
technologies. SWBT provides three ways for competing carriers to obtain loop make-up
information. As we discuss in more detail below, competitors can request access to actual loop
make-up information, theoretical, or design, loop make-up information,™ or can request that

326 Seeid. For exarple, SWBT must provide (1) the composition of the loop material, including both fiber and

copper; (2) the existence, location and type of any electronic or other equipment on the loop, including but not
limited to, digital loop carrier or other remote concentration devices, feeder/distribution interfaces, bridge taps, load
coils, pair-gain devices, disturbers in the same or adjacent binder groups; (3) the loop length, including the length
and location of each type of transmission media; (4) the wire gauge(s) of the loop; and (5) the electrical parameters
of the loop, which may determine the suitability of the loop for various technologies. See id.

327 The Cominission required SBC to create a separate advanced services affiliate as a condition of the company’s

merger with Ameritech. See Ameritech Corp., Transferor, and SBC Communications Inc., Transferee, For Consent
to Transfer Control of Corporations Holding Commission Licenses and Lines Pursuant to Sections 214 and 310(d)
of the Communications Act and Parts 5, 22, 24, 25, 63, 90, 95 and 101 of the Commission’s Rules, CC Docket No.
98-141, 14 FCC Red 14712 (1999)(SBC/Ameritech Merger Order). We note that the Court of Appeals for the
District of Columbia recently issued a decision overturning the Commission’s determination, in corjunction with the
SBC-Ameritech merger, that the merged company could avoid the resale obligation of section 251(c)(4) for the sale
of advanced services if it provided those services through a separate affiliate. Association of Communications
Enterprises v. Federal Communications Commission, 2001 WL 20519 (D.C. Cir. Jan. 9, 2001). Although this
decision addresses the separate affiliate requirements of the SBC/Ameritech Merger Order, it does not impact our
ability to rely on SWBT’s performance towards its separate affiliate in evaluating this application.

3 UNE Remand Order, 15 FCC Red at 3885-3887, paras. 427-431.

32 Design loop information is the theoretical make-up of a loop based on the standard loop design for the longest

loop in the end user’s distribution area. See SWBT Ham Aff. at para. 136. SWBT also provides a
“green/yellow/red” graphic summary of the design loop information that allows requesting carriers to make a
(continued....)
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SWBT perform a manual search of its paper records to determine actual loop information.
SWBT provides competitors access to actual loop make-up information contained in SWBT’s
back-end system Loop Facilities Assignment and Control System (LFACS) through the pre-
ordering interfaces Verigate, Datagate and EDI/CORBA. Because LFACS was designed as a
provisioning system, LFACS will provide the requesting carriér with actual information on the
loop that SWBT or ASI, would use if it were going to provision the service requested.” If,
however, actual loop make-up information is not available in LFACS, SWBT will automatically
provide theoretical, or design, loop makeup information. Specifically, SWBT will cause a query
to be made into its LoopQual database for loop information based on a standard loop design for
the longest loop in that end user’s distribution area.*' The requesting carrier can then use this
theoretical loop information to determine if it would be willing to provide xDSL service to that
end-user. Additionally, a carrier may also request loop design information without having to first
request an actual loop make-up query. Finally, carriers may also request that SWBT perform a
manual search of SWBT’s engineering records. Such a request may be submitted via Verigate or
DataGate directly to SWBT’s engineering operations personnel. Once SWBT engineers
complete the manual search, they will update the information in LFACS and the competing
carrier can either receive the results via email or review the results in LFACS.**

123.  We find that SWBT provides these méchanized and manual processes to
competing carriers in a nondiscriminatory fashion and allows access to loop qualification
functionality as a pre-ordering function in substantially the same manner as it does for itself.
Where loop make-up information resides in an electronic format within SWBT’s systerns, SWBT
enables competing carriers aceess to this information. SWBT uses the LFACS database to
determine actual loop makeup informatior for its retail operations in exactly the same fashion
that it is made available to competing carriers.”” LFACS will automatically return information
on an available, non-loaded copper loop as if it were provisioning the requested service to the
specific address.™ SWBT uses this same mechanized information for its own internal
provisioning™ and ASI receives the exact same information via the exact same interfaces.™ In

(Continued from previous page)
determination if a loop could support xXDSL capabilities. “Green/yellow/red” is available to both competitors and
SWBT. See SWBT Chapman Aff. at paras. 21-28; SWBT Chapman Reply Aff. at para. 4.

0 SWBT Cullen Reply Aff. at paras. 3 and 4.

*1 SWBT Ham Aff. at para. 136; SWBT Cullen Reply Aff. at para. 3, n.3.

332 SWBT Chapman Aff. at paras. 30-31.

3 SWBT Cullen Reply Aff. at para. 3.

1 at para. 4, SWBT Chapman Reply Aff. at para. 5. SWBT will automatically perform a line and station

transfer to ensure that competing carriers can provide DSL capable services on any spare loop available to a specific
end-user’s address in the event that the existing loop is incapable of supporting DSL service, such as a digital loop
carrier, or if only one loop existed. In these circumstances, SWBT might connect portions of another loop to create
an additional loop over which it could provide the DSL service. See SWBT Welch Reply Aff. at para. 5.

33 SWBT Chapman Reply Aff. at para. 6.
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addition, when performing the manual lookup, SWBT performs the same process and returns the
same type of information to the requestor regardless of whether it is for a compéting carrier, or
ASI, or itself.*”

124. Furthermore, SWBT allows competing carriers access to the same detailed
information about the loop that is available in its records or databases. Specifically, in
accordance with the requirements detailed in the UNE Remand Order,” SWBT provides
competing carriers access to information about: (1) the composition of the loop material,
including both fiber and copper; (2) the existence, location and type of any electronic or other
equipment on the loop, including but not limited to, digital loop carrier or other remote
concentration devices, feeder/distribution interfaces, bridge taps, load coils, pair-gain devices,
disturbers in the same or adjacent binder groups; (3) the loop length, including the length and
location of each type of transmission media; (4) the wire gauge(s) of the loop; and (5) the
electrical parameters of the loop, which may determine the suitability of the loop for various
technologies.”

125. SWBT’s performance data reflect that it provides responses to competing carrier
requests for loop information in substantially the same time and manner as for itself.**
Significantly, commenters have not asserted in this proceeding that SWBT returns loop make-up

information in an untimely manner.

126. Commenters, however, have raised a number of claims alleging that SWBT’s
provision of loop make-up information is discriminatory and violates the requirements of the
UNE Remand Order. For the reasons discussed below, we reject these claims. IP
Communications claims that SWBT’s actual loop makeup information database is inaccurate and
thus harms competing carriers when they place orders for loops based on inaccurate
information.*' As we noted above, when searching for loop qualification information, both
competing carriers and SWBT utilize the LFACS systern.342 Thus, any iraccuracies in SWBT’s

(Continued from previous page)
6 SWBT Cullen Reply Aff. at para. 3. The interfaces are the GUI Verigate, application-to-application Datagate
and the industry standard EDI/CORBA.

%7 See SWBT Chapman Aff. at para. 21.
8 See UNE Remand Order, 15 FCC Red at 3885, para. 427.

9 See SWBT Chapman Aff. at para. 18.

0 See SWBT Aggregated Performance Data, Measurement No. 1, SWBT Region-wide, at 271-No lc; SWBT

Aggregated Performance Data, Measurement No. 1.1-01, SWBT Region-wide, at 271-No 1.1. We note that SWBT
reports pre-ordering response time and availability on a region-wide basis. Since the record in this proceeding
demonstrates that SWBT’s pre-ordering systems and processes are the same throughout the five-state region, we
need not review state specific performance data.

! IP Comments at 15-17.

2 SWBT Cullen Reply Aff. at para. 3.
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database, because they affect SWBT in the same fashion as competing carriers, are not
discriminatory.

127. We also reject Allegiance’s and McLeodUSA'’s asseftion that SWBT’s use of the
green/yellow/red loop information and the theoretical loop design information violates the UNE
Remand Order*® These commenters contend that SWBT’s use of this information denies
competing carriers access to more detailed loop information and does not allow carriers to
identify the physical attributes of the loop to make a more informed judgment about the
possibility of offering service. We reject this contention because we find that this information is
provided to competitors in addition to the actual loop makeup information. As noted above, the
design loop information provided by SWBT is information on a theoretical loop based on a
standard loop design for the longest loop in that end user’s distribution area.** SWBT’s
green/yellow/red designation is a graphical summary of the design loop information and an
alternative way to provide the competitor with help in determining if the theoretical loop is
adequate for providing advanced services.* In addition to design loop information and
green/yellow/red information, competing carriers can also access SWBT’s actual loop makeup
information, to the extent it is available and, upon request, SWBT will manually search its paper
records to determine the actual makeup of the loop.**® We therefore find that SWBT’s
green/yellow/red designation merely supplements the other formats of loop makeup information
SWBT provides.* In accordance with the UNE Remand Order, we find that SWBT provides
competing carriers access to the same “detailed information” about a loop that is available in its
own databases or other internal records.**®

128. We also disagree with IP Communications’ assertion that SWBT violates the
UNE Remand Order by allowing competing carriers access only to “filtered” loop make-up
information.* According to IP, when SWBT returns actual and manual loop make-up
information to the competing carrier, it provides information on only the “best” loop for the
competing carrier, screening out information on other possibly available loops.* IP asserts that
there are numerous sitnations where a competing carrier may not want the loop SWBT provides

343 Allegiance Comments at 33; McLeodUSA Comments at 34.

34 SWBT Ham Aff. at para. 136; SWBT Cullen Reply Aff. at para. 3, n.3.

¥5 See SWBT Chapman Aff. at paras. 22-28.

¢ SWBT Chapman Aff. at para. 22-32; SWBT Chapman Reply Aff. at para. 4.

347 1d

8 UNE Remand Order, 15 FCC Red at 3885, para. 427.

9 Ip Comments at 13.

30 1d.; see also Letter from Howard J. Siegel, Vice President of Regulatory Policy, IP Communications Corp. to

Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket No. 00-217, at 2 (filed
November 30, 2000) (IP November 30, 2000 Ex Parte Letter).
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and therefore needs to view loop information on all available loops.” IP suggests that by failing
to retursi information on all possible loops at an address, SWBT impermissibly “filters” the loop
make-up information. SWBT acknowledges that it returns information on only one loop, but
contends that the UNE Remand Order does not require more.>>
from the UNE Remand Order that a BOC must provide loop make-up information on all loops
that serve a particular address and thus we do not find SWBT to be in violation of that order.
Furthermore, it would be inappropriate to resolve this issue within the context of a section 271
proceeding. This issue is best resolved by a rulemaking proceeding in which all interested parties
are able to comment. Therefore, we invite IP, or any other interested party, to file a petition for
declaratory ruling or a petition for a rulemaking on this issue.*>

129. Finally, we reject IP’s contention that SWBT does not comply with the UNE
Remand Order because SWBT fails to return information on copper loops when end users are
served by fiber (e.g., where SWBT has deployed fiber to remote terminals under its “Project
Pronto”). In such instances, IP states, SWBT returns information on characteristics of the loop
served by the digital loop carrier that may be the “best” loop to a given end user but which is
incompatible with the competing carrier’s service.”> We agree that this practice, if true, would
appear to violate the UNE Remand Order. In its reply comments, however, SWBT satisfactorily
answers IP’s assertion. SWBT explains that, in such an instance, its systems would
automatically return loop make-up information on a copper loop running to the end user, if one
exists or if a spare loop can be assigned, rather than make-=up information on the fiber loop.*”
Furthermore, SWBT clarifies that it instructs its engineers who perform manual look-ups to
return information on an all-copper loop in those situations where the end user is served by both
a digital loop carrier and the copper loop.**® We find that this satisfies the requirements of the
UNE Remand Order and this checklist item.

(ii) Pre-Ordering Functionality and Integration

130. We also find that SWBT provides carriers in Kansas and Oklahoma
nondiscriminatory access to all pre-ordering functions and enables these carriers to integrate pre-
ordering and ordering functions. SWBT offers requesting carriers in Kansas and Oklahoma

31 1p Comments at 13-14.

32 See SWBT Reply at 69-70. SWBT explains that, when a pre-order request for actual loop make-up information

is made and actual information is available, LFACS will transmit to the requestor information on the loop that
LFACS would use if LFACS were provisioning the service requested.

33 We note that, even in the event that the UNE Remand Order requirements are read to mean only the “best” loop,
state commissions would nevertheless have the authority to impose additional obligations consistent with the Act.

3% 1P November 30, 2000 Ex Parte Letter.
35 SWBT Welch Reply Aff. at paras. 5-6; SWBT Chapman Reply Aff. at para. 8.

3% SWBT Chapman Reply Aff. at para. 11.
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access to the same application-to-application interface, DataGate, that it makes available to
carriers in Texas.”” As in the Texas order, we find that the DataGate interface allows competing
carriers to access the same pre-ordering functions that SWBT provides to itself.”*® The DataGate
interface allows competing carriers to perform a wide rang€ of pre-ordering functions for both
resale services and UNEs. Specifically, carriers are able to use DataGate to: (1) validate
addresses; (2) retrieve customer service records; (3) select and reserve telephone numbers; (4)
determine services and features available to a customer; (5) obtain due date availability; (6)
access loop qualification information; (7) access DSL loop pre-qualification information; (8)
determine theoretical DSL loop length; (9) view a customer’s directory listing; (10) determine
dispatch requirements; (11) retrieve local primary intral_LATA carrier (LPIC) and primary
interexchange carrier (PIC) list; (12) access the Common Language Location Identifier (CLLI)
for the serving central office; and (13) verify channel facility assignment.**® We note that no
commenter alleges that SWBT fails or refuses to offer any of these specific pre-ordering
functions.

131. SWBT also offers access to these same pre-ordering functions through EDI and
CORBA interfaces. EDI and CORBA, which operate according to industry standards, overlay
SWBT’s DataGate system and allow competing carriers to use industry standard interfaces to
access DataGate’s functionality.’® As we noted in the SWBT Texas Order, the availability of
these interfaces is beneficial to competing cariiers and we commend SWBT for continuing to
develop and promote them.’® However, we do not consider the measurements associated with
the timeliness and availability of EDI/CORBA in finding that SWBT meets the
nondiscrimination requirements for OSS pre-ordering functions.® Specifically, we rely only

%7 The Ernst & Young Report found that SWBT’s DataGate interface was the same throughout SWBT’s five-state

region. See SWBT Br. at 20, n. 32; Ernst & Young Supplemental Report, Kelly Aff., Attach. A at 4.

38 SWBT Texas Order, 15 FCC Red at 18427, para. 149. The DataGate interface is based on SWBT’s proprietary

pre-ordering functionality, and allows competing carriers to acquire pre-ordering information using their own
software programs or applications. See SWBT Ham Aff. at para. 123.

359 See id. at 118.

30 See id. at para. 120.

1 SWBT Texas Order, 15 FCC Red at 18427-28, para. 150.

*2 In the Texas proceeding, because SWBT did not report measurements concerning its EDI/CORBA interfaces,

we relied solely on its measurements tracking the timeliness and availability of DataGate and VeriGate. However, in
this proceeding, SWBT reports measurements reporting both the availability and timeliness of EDI/CORBA. See
SWBT Aggregated Performance Data, Measurement Nos. 1-12 through 1-15, SWBT Region-wide, at 271-No. 1d
and SWBT Aggregated Performance Data, Measurement Nos. 4:01.6 through 4-01.11, SWBT Region-wide, at 271-
No. 4b. Although no commenter complained about the availability or timeliness of these interfaces, we do not rely
upon them in making our finding. SWBT itself does not explain or rely on these new measurements in support of its
pre-ordering showing.
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upon SWBT’s performance measurements tracking the timeliness and availability of the
DataGate and VeriGate pre-ordering interfaces.’®

132. SWBT demonstrates that competing carriers successfully have built their systems
to connect with SWBT’s region-wide DataGate interfacé. SWBT states that five region-wide
carriers are utilizing DataGate for pre-ordering, two of which are certified to do business in
Kansas or Oklahoma.*® Furthermore, a review of performance data submitted by SWBT
confirms that carriers currently are using DataGate to perform many of the pre-ordering
transactions listed above. Specifically, the data show that competing carriers are using DataGate
to retrieve customer service records, validate addresses, select and reserve telephone numbers,
determine services and features available to a customer, obtain due date availability, and retrieve
local primary intraLATA carrier (LPIC) and primary interexchange carrier (PIC) list.*”

133.  We find that SWBT has shown that it allows competing carriers to integrate
successfully pre-ordering information obtained from the DataGate interface with SWBT’s EDI
ordering functions.’® We examined this issue closely in the Texas proceeding and found that the
evidence in the record—including statements from competing carriers and the conclusions of a
third party tester—demonstrated that these functions could be successfully integrated.”” We
reach the same conclusion in this proceeding, based on SWBT’s demonstration that competing
carriers in Kansas and Oklahoma are utilizing the same interfaces. We also note that the
Oklahoma Commission found that DataGate could be integrated with SWBT’s EDI ordering
function.”® Furthermore, commenters have not argued that competing carriers are unable to
integrate DataGate with EDI ordering functions. Moreover, oné of the competing carriers that
integrated pre-ordering and ordering in Texas is also operating in Kansas and Oklahoma and has
not complained of difficulties ii placing orders in these states.>®

See SWBT Aggregated Performance Data, Measurement Nos. 1 and 2, SWBT Region-wide, at 271-No. 1a and
SWBT Aggregated Performance Data, Measurement No. 4, SWBT Region-wide, at 271-No. 4a. The Verigate
interface is a graphical user interface that operates with Windows for competing carriers that want to utilize LEX or
EDI ordering functions but do not want to incur the programming and expenses required for EDI, CORBA and
DataGate. See SWBT Ham Aff. at para. 126.

363

3 SWBT Application at 26; SWBT Ham Aff. at para. 124.

%5 See SWBT Aggregated Performance Data, Measurement No. 1, SWBT Region-wide, at 271-1a.

36 SWBT Ham Aff. at para. 123.

%7 SWBT Texas Order, 15 FCC Rcd at 18432, para. 158. In reaching this conclusion, we rely, in part, on the

Telcordia integration test performed as part of the Texas proceeding and we conclude that this test provides us with
additional assurance that competing carriers are able to achieve integration while utilizing SWBT’s OSS.

3% SWBT Application, Appendix C-OK, Volume 25a-c, Tab 275, at 178.

**®  SWBT Ham Aff. at para. 133.
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(iii) Interface Response Times and Availability

134.  We find that SWBT demonstrates that it provides requesting carriers access to
pre-ordering functionality in a manner that allows an efficient competitor a meaningful
opportunity to compete. We have held previously that an interface that provides responses in a
prompt timeframe and is stable and reliable, is necessary for competing carriers to market their
services and serve their customers as efficiently and at the same level of quality as SWBT serves
its own customers.”® SWBT’s performance data demonstrate that SWBT’s Datagate interface
has met or exceeded the relevant benchmarks, with only a few scattered disparities, for interface
response time and availability in each of the last four months during the same period of time that
competing carrier pre-order transactions have increased.”” We conclude that these performance
disparities had a negligible competitive impact given that SWBT missed the relevant benchmarks
by small margins. Significantly, commenters have not argued that SWBT fails to provide timely
responses to pre-ordering inquiries or that its DataGate interface is unreliable.”” We therefore
conclude that SWBT’s interfaces are available in a stable and consistent manner and afford an
efficient competitor a meaningful opportunity to compete.

d. Ordering

135. In this section, we address SWBT’s ability to provide competing carriers with
access to the OSS functions necessary for placing wholesale orders. We find that SWBT
demonstrates, with performance data and other evidence, that it provides competing carriers with
access to OSS ordering functions, on a timely and consistent basis, and in a manner that allows
these carriers a meaningful opportunity to compete.”” As in prior section 271 orders, we look
primarily at the applicant’s ability to return order ¢onfirmation notices, order reject notices, order
completion notices and jeopardies, and its order flow-through rate.”™ Significantly, SWBT has

0 See Bell Atlantic New York Order, 15 FCC Red at 4025 and 4029, paras. 145 and 154.

1 See SWBT Aggregated Performance Data, Measurements No. 1 and 2, SWBT Region-wide; at 271-No la. The

sole exception was Average Response Time within “x” seconds-PIC Data, which SWBT missed in August. In that
month, SWBT missed the 95% benchmark for'response within 41 seconds by 5%, but was successful in making the
90% benchmark for response within 27 seconds. However, SWBT surpassed the benchmark for this measurement
for every other month in the past year. Moreover, SWBT has satisfied the benchmark of 99.5% availability for six of
the last seven months. See SWBT Aggregated Performance Data, Measurement No. 4, SWBT Region-wide, at 271-
No. 4a (April: 99.7%; May: 100%; June: 100%, July: 100%; Angust: 100%; September 99.4%; October: 99.7%).

2 SWBT Ham Aff. at para. 24.
33 Because most of these ordering functions lack a direct retail analogue, our standard of review is to determine
whether SWBT’s systems and performance allow an efficient carrier a meaningful opportunity to compete. For
those functions of the ordering systems for which there is a retail analogue, we shall assess whether SWBT provides
competing carriers with access to its OSS systems in substantially the same time and manner as it provides to its
retail operations.

7 See SWBT Texas Order, 15 FCC Red at 18438, para. 170; Bell Atlantic New York Order, 15 FCC Red at 4035-
4039, paras. 163-166.
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demonstrated that the interfaces, systems, processes and personnel that make up its ordering OSS
in Kansas and Oklahoma are essentially the same as those used to process wholesale orders in
Texas.”” Our findings from the SWBT Texas Order with respect to the functionality of SWBT’s
ordering OSS, for those aspects that are common to Texas, Kansas and Oklahoma, thus are
relevant to our review here. Furthermore, as explained above, data reflecting the performance of
SWBT’s ordering OSS in Texas also is relevant to our analysis here.

136. We emphasize that we generally look at the totality of the circumstances in
analyzing the OSS ordering functions. Performance disparity in one measurement or sub-
measurement is unlikely to result in a finding of checklist noncompliance, unless the disparity is
dramatic, or absent additional evidence of competitive impact. We review each individual
measurement as one part of a larger picture that informs our determination of checklist
compliance or non-compliance.

@) Order Confirmation Notices

137. In prior section 271 orders, we have held that order confirmation notices are
important €lements of the ordering process, and data demonstrating that they are provided in a
timely manner is a key consideration for assessing whether competitors are allowed a meaningful
opportunity to compete.”” In this proceeding, we use the same analysis and look to the same
performance measurements as in the Texas proceeding where we found that SWBT provides
competing carriers timely order confirmation notices. Based on this review, we find that SWBT
provides order confirmation notices to competitors in a way that allows them a meaningful
opportunity to compete. In making this determination, we look to the data that indicate that
SWBT provides competing carriers access to confirmation notices for orders for resale, UNE-P,
unbundled loop, xDSL, and number port.

138. SWBT’s data indicate that it returns timely order confirmation notices to
competing carriers in Kansas and Oklahoma that use mechanized interfaces (EDI and LEX) to
submit orders or that submit orders for “manual” processing (i.e. via fax). The data demonstrate
that SWBT met the relevant performance benchmark for each service type in both states from
July to October 2000 with scattered exceptions.”” With respect to these few exceptions, we

% See SWBT Ham Aff. at paras. 13-18; SWBT Ham Reply Aff. at paras. 7, 8, 16, 19 and 29; SWBT Mah Reply

Aff. at paras. 5, 10, 11, 14, 20; Ernst & Young Report; Ernst & Young Supplemental Report.

78 See SWBT Texas Order, 15 FCC Red at 18438-40, paras. 163-164 (discussing order confirmation notices). In

this instance, as in the Bell Atlantic New York Order and the SWBT Texas Order, we are not presented with a retail
analogue for order confirmation notices, and thus assess whether the process and performance offered by the
applicant enables an efficient competitor a meaningful opportunity to compete.

7 See SWBT Aggregated Performance Data, Measurement No. 5, Kansas and Oklahoma, at 271-No. 5a-5f;

SWBT Aggregate Performance Data, Measurement No. 5.1, Kansas and Oklahoma, at 271-No. 5.1a,5.1b; SWBT
Aggregated Performance Data, Measurement No. 94, Kansas and Oklahoma, at 271-No. 94a, 94¢c and 94e. We
recognize that a third party review of SWBT’s performance data uncovered irregularities in the way SWBT recorded
the time that faxed manual orders were received. See In the Matter of SBC Communications, Inc., Apparent
Liability for Forfeiture, File No. EB-00-TH-0432, Notice of Apparent Liability for Forfeiture, DA 00-2858 (Dec. 20,
(continued....)
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emphasize that we look at the totality of the circumstances and generally do not view individual
performance disparities, particularly if they are isolated and slight, as they are here, as wholly
dispositive as to whether SWBT has satisfied its checklist obligations. The performance
disparities relate to SWBT’s performance in returning manual order confirmation notices for
xDSL capable loop orders and, in Kansas, in returning these manual notices for “number port”
orders.”™ Each of these disparities was minimal.”” Absent evidence of discrimination or
competitive harm, we find that SWBT’s performance appears to have little competitive impact.

139. We also recognize that performance data for both mechanical and manual order
confirmation notices may be inconsistent because order volumes in Kansas and Oklahoma are
low. As we stated above, where low volumes render SWBT’s performance data in Kansas and
Oklahoma inconsistent and inconclusive, data reflecting SWBT’s performance in Texas can
provide a valuable indication of the commercial readiness of SWBT’s OSS. As a result, we look
to SWBT’s performance in Texas, where SWBT uses the same systems and processes as in
Kansas and Oklahoma, to augment our review.” In sum, SWBT generally satisfied the relevant
benchmark in Texas for each sub-category of service and for each ordering interface.®™ Where
SWBT did not satisfy the relevant benchmark in each month, any disparity appears to be
competitively insignificant.”> We therefore reject McLeodUSA’s contention that SWBT’s OSS

(Continued from previous page)
2000) (SBC Merger Audit NAL). While this irregularity apparently was not corrected until August 2000, it does not
appear that it had a significant impact on SWBT'’s reported performance data reviewed here, as SWBT’s
performance was not noticeably different in September and October. In any case, were we to rely exclusively on
SWBT's September and October data for these “manual” order confirmation measurements, our conclusions would
have been the same.

8 See SWBT Aggregated Performance Data, Measurement No. 5.1-05, Kansas and Oklahoma, at 271-No. 5.1b;
SWBT Aggregated Performance Data, Measurement No. 94-15, Kansas, at 271-No. 94e.

®  In Oklahoma, SWBT satisfied the benchmark for xDSL order confirmations in October and missed by only one
late notice in July and August and five late notices in September. See id. In Kansas, SWBT satisfied the benchmark
in August but missed the benchmark by only one late notice in July and October and by two late notices in
September. With respect to the number port only orders, SWBT missed the benchmark from by 0.9 percent in
September and by 0.7 percent in October.

%0 See SWBT Ham Aff. at paras. 13-18; SWBT Ham Reply Aff. at paras. 7, 8, 16, 19 and 29; SWBT Mah Reply
Aff. at paras. 5, 10, 11, 14, 20.

¥ See SWBT Aggregated Performance Data, Measurement No. 5, Texas, at 271-No. 5a-5f; SWBT Aggregated

Performance Data, Measurement No. 94, Texas, at 271-No. 94a, 94c and 94e; SWBT Aggregate Performance Data,
Measurement No. 5.1, Texas, at 271-No. 5.1a, 5.1b.

32 See SWBT Aggregated Performance Data, Measurement No. 5-07, Texas, (“Percent FOCs Related to xDSL

Capable Loops Returned within “x” Hours = EDI”), at 271-No. 5c (missed the benchmark in August by 3.1 percent
and in September by 2.9 percent); SWBT Aggregated Performance Data, Measurement No. 94:15, Texas, (“Percent
FOCs Received Within ‘X’ Hours — Manual”), at 271-No. 94e (missing two of the last four benchmarks by 0.8
percent in August and 4.7 percent in September); and SWBT Aggregated Performance Data, Measurement No. 94-
16, Texas, (“Percent FOCs Received Within ‘X’ Hours — Manual”™), at 271-No. 94e (returning 100 percent of notices
on-time in three of the last six months).
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denies competitors a meaningful opportunity to compete because its order confirmation
performance in Texas has deteriorated.” We find that SWBT’s performance in returning timely
order confirmation notices provides efficient competitors with a meaningful opportunity to
compete.

140. Based on SWBT’s Texas performance, and the factors discussed in the preceding
paragraph, we also are not persuaded by Allegiance’s contention that SWBT’s xDSL disparity
denies competitors a meaningful opportunity to compete.*® Furthermore, we reject Allegiance’s
contention that SWBT is not meeting performance standards for loop ordering and provisioning
because it did not satisfy a benchmark in “at least one month” in four measurements involving
order confirmation returns for LEX and manual orders.*®* As we stated above, we do not view
each particular measurement as wholly dispositive of checklist compliance, but will look to the
totality of the circumstances in making a deterinination. Here, these performance discrepancies
occur in isolated months and suggest only an insignificant competitive impact. We therefore
decline to find checklist noncompliance.

(ii) Order Rejection Notices

141.  We conclude that SWBT provides competing carriers with timely order rejection
notices in a manner that allows them a meaningful opportunity to compete. SWBT uses thé same
systems and procedures in Kansas and Oklahoma as it does in Texas to provide mechanically
generated rejection notices (returned over the same interface competing carriers use to submit the
order) and manually generated rejection notices (returned over a separate graphical user
interface).*® Here, SWBT’s performance data demonstrate that it returns order rejection notices
in a timely fanner over both EDI and LEX.**

3 McLeodUSA Comments at 30.

384

Allegiance Comments at 25.

%5 14 at 15.

% See SWBT Ham Aff. at paras. 13-18; SWBT Ham Reply Aff. at paras. 7, 8, 16, 19 and 29. Errors detected by

mechanized edits automatically result in rejects that are returned electronically via LEX or EDI, while errors
detected during manual processing result in manually generated rejection notices returned electronically via the
“LASR GUTI” interface. SWBT Ham Aff. at paras. 193, 201.

7 SWBT has satisfied the standard for timely returns of mechanically generated reject notices by returning more

than 97 percent of reject notices within one hour for the past 12 months over LEX and for 11 of the last 12 months
over EDI. See SWBT Aggregated Performance Data, Measurement Nos. 10 and 11, Kansas and Oklahoma, at 271-
No. 10-11. WorldCom complains that SWBT improperly rejects competitors® UNE<P orders. WorldCom
Comments at 13. SWBT, however, working with competing carriers, has taken steps to remedy this problem by (1)
implementing an exception report listing for UNE-P conversions that require three different service orders but for
which each of the threg orders has not yet issued and (2) created a report that shows the UNE-P conversion orders
that require three service orders and for which the dates on each of the three orders do not match. See SWBT
Noland Reply Aff. at para. 42.
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142.  SWBT’s performance data also demonstrate that it returns manually generated
rejection notices in a timely fashion. Although SWBT has not satisfied the six-hour benchmark
in two of the last four months in both states, SWBT has returned manual rejection notices, on
average, between three and nine hours in Kansas and between three and ten hours in Oklahoma
over the last four months.® In the SWBT Texas Order, we found that similar performance
satisfied the Commission’s nondiscrimination standard.”® Absent any clear evidence of
discrimination or competitive harm, we find that this performance also demonstrates compliance
with our requirements. We also note that here, as it was in the SWBT Texas Order, SWBT’s
performance is improving.”® We disagree with commenters who claim that SWBT’s
performance in handling manual rejections demonstrates that SWBT fails to provide
nondiscriminatory access to its 0SS.”' Additionally, because SWBT’s ordering system is the
same thronghout the five-state region and because of the low order volumes in both Oklahoma
and Kansas, we look to SWBT’s current performance in Texas and note that it satisfies the
requisite benchmark.”

143.  In addition, we find unpersuasive Sprint’s claim that SWBT rejects too many
competing carrier orders.”” This Commission has not, to date, engaged in a parity or direct
benchmark analysis of a carrier’s overall reject rate. We have, however, indicated that we will
not hold a BOC accountable for rejects that occur for reasons within a competing carrier’s *
control.™ As in the Texas and New York proceedings, order rejections in this instance vary
widely by individual carrier, from 12.5 percent to 57.1 percent sent over EDI during September
in Kansas alone.” We find that such a wide variation in the individual reject rates suggests that

3 See SWBT Aggregated Performance Data, Measurement No. 11.1, Kansas and Oklahoma, 271-No.10.1, 11.1.
Specifically, from July through October 2000 in Kansas, SWBT returned manually generated rejection notices in an
average of 3.69, 8.32, 8.69 and 3.22 hours respectively. In Oklahoma, SWBT returned manually generated rejection
notices in an average of 3.05, 6.76, 10.72, and 3.61 hours over the same time period.

3 See SWBT Texas Order, 15 FCC Red at 18441-42, para. 175.

30 See SWBT Aggregated Performance Data, Measurement No. 10.1-01, Kansas and Oklahoma, at 271 No. 10.1-
01, 11.1. SWBT has returned 79.8, 86.1, and 96.5 percent of manual rejection notices within 6 hours in August,

September and October, respectively, in Kansas and 82.5, 86.4, and 96.2 percent of manual rejéction notices within
6 hours in Oklahoma.

391
14.

392

Allegiance Comments at 28; McLeodUSA Comments at 27; Sprint Comments at 48; WorldCom Comments at

See SWBT Aggregated Performance Data, Measurements No. 10 and 11, Texas, at 271-No. 10-11; SWBT
Aggregated Performance Data, Measurement No. 10.1-01, Texas, at 271-No.10.1, 11.1; and SWBT Aggregated
Performance Data, Measurement No. 11.1, Texas, at 271-No.10.1, 11.1.

9% Sprint Comments at 47.

e See SWBT Texas Order, 15 FCC Red at 18442, para. 176; Bell Atlantic New York Order, 15 FCC Red at 4044,

para. 175; Second BellSouth Louisiana Order, 13 FCC Rcd at 20673-74, paras. 111-112.

5 SWBT Ham Reply Aff. at para. 47.
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the disparate reject rate may be a function of a competing carrier’s experience using the system,
rather than the system itself. In light of this variation, we conclude that the overall reject rates
faced by competing carriers in this instance do not appear to indicate flaws in SWBT’s OSS
systems or processes. Furthermore, no commenter offers any explanation as to why they may be
experiencing higher reject rates in Kansas or Oklahoma than in Texas. We thus conclude that
SWBT provides competing carriers with timely order rejection notices in a manner that allows
them a meaningful opportunity to compete.*

@iii) Order Flow-Through Rate

144. We find that competing carrier orders flow through SWBT’s systems in
substantially the same time and manner as they flow through for SWBT’s orders.*” In so
finding, we employ the same review and look to the same performance measurements as we did
in the Texas proceeding. Based on this review, we conclude that SWBT demonstrates that its
systems are capable of achieving high overall levels of order flow-through.**

145.  Despite some disparities in SWBT’s performance, we are able to conclude that
SWBT flows-through competing carriers’ orders in substantially the same time and manner as its
own orders. We reject Sprint’s assertion that SWBT’s EDI flow through performance in Kansas
denies nondiscriminatory access to its OSS.” While the EDI flow-through rate in Kansas has

3% In the SWBT Texas Order, we recognized that SWBT planned to implement a change to its ordering system that

would eliminate the need for carriers to list an end user’s address on orders involving the migration of an end user
from retail or resale to UNE-P service. See SWBT Texas Order, 15 FCC Rcd at 18443, para. 178. We discussed
how SWBT’s electronic processes for provisioning UNE-P faltered when it handled orders containing address-
related discrepancies that were not resolved by SWBT’s front-end edits. /d., 15 FCC Red at 18452-53, para. 194,
On May 27, 2000, SWBT released EDI/LSR software that eliminated the requirement to populate the end-user’s
address on UNE-P conversion service requests. Under SWBT’s new process, no address errors would be returned to
the competing carrier, and the service address would be provided by SWBT from the CRIS database, even if the
street number and name information provided by the CLEC is incorrect. Importantly, no commenter complained
about this problem in this proceeding. SWBT’s application demonstrates that this change was implemented on May
27, 2000 and allowed SWBT’s system to process competitor’s orders even when an order had an incorrect end user
address. See SWBT Ham Aff. at paras. 58-60.

s Competing carriers’ orders “flow-through” if they are submitted electronically and pass through SWBT’s

ordering OSS into its back office systems without manual intervention. The Commission traditionally uses order
“flow-through” as a potential indicator of a wide range of problems that we consider in determining whether a BOC
provides nondiscriminatory access to its OSS. See SWBT Ham Aff. at para. 205; Bell Atlantic New York Order, 15
FCC Rced at 4033, n. 488. However, we have not considered flow-though rates as the sole indicium of parity and
thus have not limited our analysis of a BOC’s ordering processes to a review of its flow-through performance data.
Instead, we have held that factors that are linked to order flow-through but are more directly indicative of a BOC’s
OSS performance, such as a BOC’s overall ability to return timely order confirmation and rejection notices,
accurately process manually handled orders, and scale its systems, are relevant and probative for analyzing a BOC’s
ability to provide access to its ordering functions in a nondiscriminatory manner.

B See SWBT Aggregated Performance Data, Measurement No. 13, Kansas and Oklahoma, at 271-No. 13a.

% Sprint Comments at 47. See also Department of Justice Evaluation at 34.
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been as low as 61.1 percent in August, it has also been as high as 96.8 percent in July. This
inconsistency may be attributable to the low number of orders submitted over EDI, which was as
low as 33 in August, as well as the carriers’ inexperience using the EDI interface. Evidence
submitted by SWBT demonstrates that the two largest competing carriers in Kansas (in terms of
the volume of orders submitted via EDI) achieved high flow-through rates.*® Additionally, since
the Ernst & Young report found that SWBT’s pre-ordering and ordering interfaces were the same
region-wide, we look to Texas to address the inconsistent performance results. SWBT’s Texas
performance indicates that competitors’ orders flowed through between 91.8 and 94.4 percent of
EDI orders in the last four months and, moreover, achieved better than parity results in each
month.*”

146. We also reject commenters’ assertion that SWBT discriminates against competing
carriers because its LEX flow-through rate in Oklahoma is lower than its analogous retail flow-
through rate.* The record in this proceeding does not reflect that SWBT’S LEX flow-through
fails to provide competltors with nondiscriminatory access to its 0SS.*® SWBT points out that
competing carriers’ individual flow through rates vary, and that competing carriers that place a
larger number of orders in Oklahoma attain better flow-through rates. % We have consistently
stated that a BOC is not accountable for orders that are rejected or fail to flow through due to
competing carriers’ mistakes. “% Moreover, as in the SWBT Texas Order, we place more weight
on EDI flow-through fesults than on the LEX ﬂow—through results because EDI is the mdustry
stanidard application-to-application interface.*”® We conclude that the LEX flow-through rate in
Oklahoma indicates that competing carriers’ orders are handled in a nondiscriminatory manner
and, absent evidence of significant competitive impact, this satisfies our inquiry on this matter.

“® The first carrier flowed through 100 percent of a total of 133 orders during the most recent four-month period.

The second carrier achieved flow-through rates of 91 to 100 percent during the same time period (with the exception
of one month in which SWBT failed to flow through 2 of 8 orders). SWBT Ham Reply Aff. at para. 52.

! See SWBT Aggregated Performance Data, Measurement No. 13, Texas, at 271-No. 13a.

2 See Allegiance Comments at 29; McLeodUSA Comments at 28; Sprint Comments at 48.

% We have, in past section 271 applications, used flow-through as a potential indicator of a wide range of
problems with a BOC’s OSS. See SWBT Texas Order, 15 FCC Red at 18444, para. 179. We do not find that the
flow-through rate in Oklahoma (between 70 and 80 percent in recent months), in itself, warrants a finding of
checklist non-compliance, nor does the record in this proceeding indicate that this level of flow-through is indicative
of the types of problems identified in prior orders. We thus disagree with Sprint’s assertion that the LEX flow-
through rate, by itself, shows that SWBT’s OSS is neither scaleable nor reliable and McLeodUSA’s and Allegiange’s
assertion that SWBT has not shown that it flows through competitors orders in a nondiscriminatory fashion. See
Sprint Comments at 48; McLeodUSA Comments at 28; Allegiance Comments at 29.

4% See SWBT Ham Reply Aff. at para. 56.

B See Bell Atlantic New York Order, 15 FCC Red at 4044, para. 175.

4% See SWBT Texas Order, 15 FCC Rcd at 18444, para. 180, n.489.
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(iv)  Jeopardy Notices

147. We find that SWBT provides “jeopardy” notices to competing carriers in a
nondiscriminatory manner. In analyzing SWBT’s performance in returning timely jeopardy
notices, we review the same systems and procedures as in the Texas proceeding.’” SWBT
provides mechanized jeopardy notifications to competing carriers via LEX or EDI if it
determines, after a service appointment is scheduled, that the necessary facilities are
unavailable.® We conclude that SWBT provides “no facilities” jeopardy notices to competing
carriers and to its own operations in substantially the same time and manner. SWBT provides
these jeopardy notices to competitors and to itself in the same manner using the same
databases.*” )

148. SWBT also provides a second type of electronic jeopardy notification over a web-
based GUIL SWBT explains that these GUI jeopardies include, for example, instances where a
dispatch technician is unable to access an end user’s property or discovers that additional driving
instructions are needed.”® We also conclude that SWBT’s process for returning these “other”
jeopardy notifications provides efficient carriers with a meaningful opportunity to compete.
SWBT began reporting in October the percentage of orders that receive SWBT caused jeopardy
notices and the average amount of time SWBT takes to return them.*"' We note that, based on
the October data, SWBT’s performance appears to indicate that it is returning jeopardy
notifications quickly and on a small percentage of orders. *?

149.  WorldCom argues again, as it did in the Texas 271 that flaws in SWBT’s jeopardy
process in Texas — specifically, that too many orders receive jeopardies and that jeopardies are
sent too late in the process — deny carriers a meaningful opportunity to compete.® We conclude
again that the record in this proceeding does not support its claim that an unreasonably high
number of jeopardy notifications are returned to competing carriers. SWBT provides data
indicating that less than four percent of all competing carriers’ orders are placed into jeopardy

“7 See SWBT Noland/Smith Aff. at para. 70.
% This “no facilities available” Jeopardy notice is the only type of jeopardy notification SWBT provides within its
retail operations. See SWBT Noland/Smith Aff. at para. 66.

“¥Id. at para. 70.

M0 14 at paras. 66, 67, and 72.

1 See SWBT Aggregated Performance Data, Measurement Nos. 10.2 and 11.2, Kansas and Oklahoma, at 271-No.

10.2,11.2.
*2 We can place only limited weight on this performance data as it represents only one month of performance and
because SWBT does not provide an explanation for this new measurement.

‘B See WorldCom Comments at 13; WorldCom Reply Comments at 31; WorldCom January 3, 2001 Ex Parte
Letter at 8-10.
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status.””* While WorldCom claims that a slightly higher percentage of its order receive jeopardy

notifications, we note that this number has declined recently.*”’ Furthermore, as we noted in the
SWBT Texas Order, SWBT is held accountable through its performance measurements for
instances where SWBT-caused jeopardy situations result in missed due dates. As discussed
below, SWBT misses fewer due dates for competing LECs than it does for its own retail
operations, across almost all categories of service. Accordingly, the record in this proceeding
indicates that SWBT’s performance with respect to jeopardy notices, in the context of SWBT’s
overall acceptable performance for ordering and provisioning, does not warrant a finding of
checklist noncompliance.

) Order Completion Notices

150. SWRBT returns service order completion notices (SOCs) to competing carriers in
Kansas and Oklahoma in the same manner and following the same procedures as it does in Texas
and we thus analyze the same systems that we found to be nondiscriminatory in the Texas
proceeding.*'® We conclude that SWBT provides order completion notices to competing carriers
in a nondiscriminatory manner. Since there is no equivalent retail process, SWBT’s performance
is measured against a benchmark.”” Here, we base our finding that SWBT provides sufficient
order completion notices on SWBT’s timeliness in providing service order completion notices to
competing carriers. The data indicate that SWBT generally meets the benchmark for orders
submitted via the electronic interfaces (LEX and EDI).** While SWBT’s performance on notices
returned via EDI in Kansas has beer inconsistent in recent months, we believe this performance
is attributable to the low volumes of orders, and therefore we look to Texas performance. In
Texas, over the past four months, SWBT consistently satisfied the benchmark for both EDI and

414 See SWBT Noland/Smith Aff. at para. 69.

5 WorldCom claims that SWBT put into jeopardy status 8.7 percent of WorldCom’s orders in August, 6.8 percent
in September and 6.0 percent in October.

16 See SWBT Ham Aff. at paras. 13-18; SWBT Ham Reply Aff. at para. 7. An order completion notice informs a

competing carrier that SWBT has completed the installation of the service requested by the particular order.

7 See SWBT Texas Order, 15 FCC Red at 18448-49, para. 187.

48 Specifically, SWBT has returned 97 percent of these notices within a day of work completion over LEX in

Kansas for the past eight months and in Oklahoma for the past two of the last four months. In two months where
SWBT’s Oklahoma LEX performance fell below the 97 percent benchmark, it did so by less than two percentage
points, an amount that we find has little stgnificant competitive impact. See SWBT Aggregated Performance Data,
Measurement No. 7.1, Oklahoma, at 271-No. 7.1, 9. Over EDI, SWBT satisfied the benchmark four of the last six
months in Oklahoma and one of the last four months in Kansas. For EDI orders submitted in Kansas, SWBT’s
performance varied from 100.0 percent in July to 78.7 percent in September. SWBT returned 100.0, 92.6, 78.7 and
88.6 percent of order completion notices within a day of completion over EDI in Kansas. Considering the totality of
the evidence, we find that SWBT’s EDI performance is sufficient in light of the fact that SWBT satisfied the
benchmark in Kansas seven of the last 11 month s.
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LEX.*” We therefore that SWBT provides competing carriers with a meaningful opportunity to
compete by returning timely order completion notices.

151.  Wereject WorldCom’s complaint that SWBT discriminates against competitors
by returning late service order confirmation notices for orders placed in Texas. WorldCom
asserts that orders drop out of SWBT’s OSS, which require manual interventions by SWBT’s
personnel. As a result, the return of SOCs is significantly slowed and competitors cannot begin
billing end users. WorldCom admits, however, that SWBT has, in recent months, significantly
reduced the number of late SOCs returned to competitors and, when WorldCom transmits a list
of missing SOCs to SWBT, the SOCs are returned to WorldCom quickly.”® We also find
unpersuasive WorldCom’s speculative complaint that SWBT’s solution to this problem of
assigning additional manual resources jeopardizes SOC return in the future when those manual
resources are not present.”’ We note that SWBT’s performance in returning timely SOCs for
EDI orders is adequate.””? If we find that WorldCom is correct and SWBT’s solution to this
former problem is a staffing solution, we expect SWBT to continue to assign resources in a
fashion that provides competitors with a meaningful opportunity to compete.

(vi)  Other Issues

152.  We also find that SWBT makes available sufficiently detailed interface design >
specifications for EDI that enable competing carriers to modify or design their systems in a
manner that will allow them to communicate with SWBT’s systems and interfaces. In fact,
several competing carriers have constructed and are using EDI interfaces throughout SWBT’s
region.”” In thé SWBT Texas Order, we found that sixteen carriers were in production using
SWBT’s EDI interface gateway, and additional carriers were testing the EDI requirements.**
Now, SWBT has twenty-nine carriers utilizing its EDI interface, each of which could place an
order on the same EDI gateway to submit a local service request in Kansas, Oklahoma or
Texas.*” We thus conclude that SWBT makes available access to its EDI ordering systems and
procedures to allow a competing carrier a meaningful opportunity to compete.

153.  Three-Order Process. Finally, WorldCom asserts that SWBT’s so called “three-
order process,” whereby SWBT breaks UNE-P conversion orders into three separate orders for

4% See SWBT Aggregated Performance Data, Measurement No. 7.1, Texas, at 271-No. 7.1, 9.
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‘0 WorldCom Comments at 10-11.

421

Id.; see also WorldCom January 3, 2001 Ex Parte Letter at 10.

42 See SWBT Noland Reply Aff. at para. 35.
“2  SWBT Ham Aff. at para. 49.
% SWBT Texas Order, 15 FCC Red at 18411-12, para. 120.

3 SWBT Ham Aff. at para. 50.
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processing purposes, inhibits WorldCom’s ability to provide service. WorldCom first maintains
that SWBT provides incorrect “C” orders (i.e., orders designed to provision the UNE and
establish the billing format) to WorldCom when returning order confirmation and order
completion notices.” Although SWBT admits that this results in an end user being disconnected
from the competing LEC, the parties determined that the problem arose in only three instances
when an end user attempted to switch service from one competing LEC to another.”” While we
agree that this issue has the potential to impact numerous competitors’ end users, we note that
SWBT has deployed an interim solution, is working through the change management process to
resolve the issue permanently and, since the problem affected so few end users, we thus find it
does not warrant a finding of checklist noncompliance.”® We note that, while we are encouraged
by SWBT’s effort, we expect its performance to continue at its current level. We also reject
WorldCom’s and McLeodUSA’s complaint that the three-order process results in a loss of dial
tone for their end users.” Working with both WorldCom and McLeodUSA, SWBT determined
that both they were mistaken in their belief that the problem arose from the three-order process.*”
For example, WorldCom confirms that, after consulting with SWBT on this issue, 85 percent of
the trouble tickets were problematic for reasons unrelated to the three-arder process.®'
Additionally, SWBT asserts that McLeodUSA’s problem order was not attributable to the three-
order process but rather a clerical error.*?

e. Provisioning

154.  Consistent with our approach in prior section 271 orders, we examine the
procedures SWBT follows when provisioning competitors’ orders, its performance with respect
to provisioning timeliness and its provisioning quality.*” Based on the evidence in the record,

2% WorldCom Comments at 12-13.

T SWBT Reply at 45.

% See SWBT Ham Reply Aff. at paras. 62-63. We are also not persuaded by WorldCom’s contention that we

should reject SWBT’s application due to SWBT’s failure to propose a permanent solution to this issue. See
WorldCom January 3, 2001 Ex Parte Letter at 11.

% See McLeodUSA Comments at 31-33; WorldCom Comments at 15-17.

0 See SWBT Noland Aff. at paras. 39-40.

1 See WorldCom January 3, 2001 Ex Parte Letter at 12.

“2 See SWBT Noland Reply Aff. at para. 41.

3 See Bell Atlantic New York, 15 FCC Red at 4058, para. 196. For provisioning timeliness, we look to missed due

dates and average installation intervals and for provisioning quality, we look to service problems experienced at the
provisioning stage.
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we conclude that SWBT provisions competing carriers’ orders for resale and UNE-P services in
substantially the same time and manner as it provisions orders for its own retail customers.**

155.  We find that SWBT demonstrates that it provides nondiscriminatory access to its
provisioning processes. In the SWBT Texas Order, we found that SWBT’s pre-ordering and
ordering systems provided competing carriers with equivalent access to information on available
service installation dates.*” SWBT assigns due dates for service orders at the LSC and transmits
the orders for provisioning to the LOC in a nondiscriminatory fashion.”® SWBT’s LSC uses the
same due date selection and provisioning flows for competitor’s orders as SWBT’s retail service
representatives use for provisioning service to SWBT’s retail customers. For example, due dates
for residential and simple business orders are determined by accessing SWBT’s proprietary pre-
ordering and ordering interface EASE, and due dates are assigned by the L.SC depending on work
load demand on installation forces.”’ In the event that an order requires fieldwork, the next
avatlable date will be assigned using the same procedures regardless of whether SWBT’s retail or
wholesale office requests the date.*® Moreover, no competitor contends in this proceeding that
SWBT does not allow nondiscriminatory access to its provisioning due date systems or even
challenges its provisioning procedures.

) Resale Orders

156. We conclude that SWBT provisions orders for resale “POTS” and “specials” to
competitors in substantially the same time that it provisions equivalent orders to itself.** As in
our previous section 271 orders, we review SWBT’s performance data to determine whether it
provisions resale service at parity with its analogous retail services.*° SWBT demonstrates that
it misses fewer competitors’ customer appointments for installing resale POTS and special
services, and provisions such services within equivalent average intervals, as compared to
appointments and service for its own retail customers.*' Specifically, the data indicate that
SWBT generally satisfied the parity standards for resale residential and most business POTS

4 s . . . - .
* We discuss loop provisioning below. See section V.D., infra.

5 See SWBT Texas Order, 15 FCC Red at 18453, para. 195.

S See SWBT Noland/Smith Aff. at para. 96.

“T EASEis the pre-ordering and ordering interface service order negotiation system used by SWBT and available

to competing carriers for resold residence and simple business orders. See SWBT Ham Aff. at para. 129.
3% See SWBT Noland/Smith Aff. at para. 33.

% SWBT’s resale “specials” include orders for DDS, DS1, DS3, voice grade private line, ISDN-BRJ, ISDN-PRI,
DSL and any other available resold services. See SWBT Dysart Aff. at Attachment F, at 77.

0 See SWBT Texas Order, 15 FCC Red at 18452, para. 194.

“! See SWBT Aggregated Performance Data, Measurement Nos. 27-01 to 27-04, 29-01 to 29-04, 43-01 to 43-08,
and 45-01 to 45-08, Kansas and Oklahoma, at 271-No. 27a, 271-No. 29-a, 271-No. 43a-b and 271-No. 45a-b.
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orders from July through October 2000 in both Kansas and Oklahoma, narrowly missing the
parity mark for one sub-measurement.** Moreover, the Texas performance data show that
SWBT has generally satisfied the parity standard for these measurements as well.*” Considering
that the disparities were minimal and that no commenter complained about SWBT’s
performance, we conclude that this does not warrant a finding of checklist noncompliance.

157.  SWBT also demonstrates that the quality of resale installations provided to
competitors’ customers was the same as, or better than, similar work performed for its own retail
customers. The data demonstrate that SWBT’s performance generally satisfied the parity
standard for each type of resale POTS and specials service in both Kansas and Oklahoma from
July through October.** We find, however, that the disparities do not appear to be competitively
significant in that the numbers of orders provisioned were small or that the actual disparities
were slight.*” Additionally, SWBT’s performance in Texas demonstrates that it generally
satisfies the parity standard.*® Considering the foregoing and that no commenter complained
about these issues, we find that SWBT’s performance supports a finding of checklist compliance.

“2 See SWBT Aggregated Performance Data, Measurement No. 29-04, Kansas and Oklahoma, (“Percent SWBT

Caused Missed Due Dates-No Field Work-Business-POTS — Resale™), at 271-No. 29-a. In Oklahoma, the disparity
was 0.01 percent in July, 0.65 percent in August, 0.43 percent in September and 1.20 percent in October. InKansas,
the disparity was 0.09 percent in July, 1.17 percent in August, 0.78 percent in September and 3.32 percent in
October.

3 See SWBT Aggregated Performance Data, Measurement Nos. 27-01 to 27-04, 29-01 to 29-04, 43-01 to 43-08,
and 45-01 to 45-08, Texas, at 271-No. 27a, 271-No. 29-a, 271-No. 43a-b and 271-No. 45a-b. SWBT’s only
disparities were in Measurement No. 29-02 (disparity of 0.80 percent in August and 0.42 percent in September),
Measurement No. 29:03 (disparity of 0.11 percent in October) and Measurement No. 29-04 (disparity of 0.21
percent in September).

4 See SWBT Aggregate Performance Data, Measurement Nos. 35-01 to 35-08 and 46-01 to 46-08, Kansas and

Oklahoma, at 271-No. 35a-b and 271-No. 46a-b.

44 - . . - 0.0
* While some of the dozens of sub-measurements in this area reflected disparities, none suggest a level of poor

performance that warrants a finding of checklist noncompliance. For example, several performance measurements
simply do not provide a meaningful indication of SWBT’s performance because the volumes of orders are so low,
such as SWBT Aggregate Performance Data, Measurement Nos. 35-05 and 35-06, Kansas and Oklahoma, at 271-
No. 35b (in four months, competitors placed a total of 4 orders in Kansas for Measurement 35-03, and a total of 9
orders in Kansas and 4 in Oklahoma for Measurement 35-06). Other measurements have minimal disparities, such
as SWBT Aggregate Performance Data, Measurement 35-08, Kansas, at 271-No. 35b (in the last three months, the
disparity was 1.37 percent in August, 1.01 percent in September and 1.85 percent in October). Finally, other
disparities were scattered and indicated no pattern of disparate performance, such as SWBT Aggregate Performance
Data, Measurement 35-01, Kansas, at 271-No. 35a (disparity of 0.83 percent in July and 1.03 percent in October but
better than parity in the other months).

446

See SWBT Aggregate Performance Data, Measurement Nos. 35-01 to 35-08 and 46-01 to 46-08, Texas, at 271-
No. 35a-b and 271-No. 46a-b. SWBT did not satisfy the parity standard in Texas the last four months for
Measurement 35-05, which tracks one type of installation-related trouble report (i.e. for trouble requiring dispatch
for residential orders). SWBT’s performance was satisfactory for all other related measurements (i.e. installation
related non-dispatch residential troubles and all troubles on business orders).
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@ii) UNE-P Orders

158. Based on a review of corresponding performance measurements for UNE-P
service, we conclude that SWBT also provisions competing carrier orders for these network
combinations in the same time as it provisions equivalent retail services and at the same level of
quality (i.e., with a comparably low level of troubles reported within the first ten days after
installation). SWBT’s performance data demonstrate that, for the last four months in both states,
SWBT provisioned UNE-P orders in substantially the same time that it provisioned similar
orders for itself.*” SWBT’s data also indicate that, over the last four months, it provisioned
UNE-P orders in substantially the same manner (i.e. quality) as it provisioned comparable retail
orders for itself in Kansas and Oklahoma.*® While there are disparities with respect to the sub-
measurements relating to UNE-P provisioning, these disparities are minimal.*’ Taken as a
whole, we find this performance to be acceptable. In addition, performance data from Texas
demonstrate that SWBT satisfied the parity measurement.*® Since the disparity in these sub-
measurements is slight and no commenter complained about this issue, we find that SWBT’s
performance supports a finding of checklist compliance, particularly in light of SWBT’s
performance in Texas.

(iii)  Other Issues

159.  Number Portability and Loop Cutover Coordination. We reject allegations made
by carriers that SWBT has problems coordinating number portability with loop cutovers.*”
KMC, for example, maintains that, in Kansas, SWBT is either incapable or unwilling to
coordinate loop cutovers in a manner that provides accurate provisioning dates and prevents end
users from losing service.”? Similarly, Sprint contends that SWBT fails to process timely LNP
cancellation notices for xDSL loops, resulting in service outages for Sprint’s customers.* Based

47 See SWBT Aggregate Performance Data, Measurement Nos. 27 and 29, Kansas and Oklahoma, at 271-No. 27b

and 271-No. Z7b.

8 See SWBT Aggregated Performance Data, Measurement No. 35c, at 271-No. 35c.

“® " For timeliness, see SWBT Aggregate Performance Data, Measurement No. 27-05, Kansas and Oklahoma, at

271-No. 27b (disparity of 1.05 days in July and 0.12 day in August in Kansas and disparity of 0.51 day in Oklahoma
in August); Measurement No. 29-06, Oklahoma, at 271-No. 29b (disparity of 4.54 percent in July, 0.6 percent in
September and 0.63 pereent in October.) For quality, see Measurement No. 35-12, Oklahoma, at 271-No. 35¢
(disparity of 0.73 percent in July and August; 1.1 percent in September, and 0.2 percent in October).

40 See SWBT Aggregate Performance Data, Measure Nos. 27, 29, and 35, Texas, at 271-No. 27b, 271-No. 29b,
and 271-No. 35c. .

1 KMC Comments at 4; Sprint Comments at 64.

452 KMC Comments at 4; see also Department of Justice Evaluation at 33.

3 Sprint Comments at 64.
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upon our review of the record, we do not find that these allegations reflect a systemic failure that
would warrant checklist noncompliance.**

160. We also reject Sprint’s contention that, in Kansas, SWBT has not demonstrated
that it is pfoviding nondiscriminatory access to ported loops.”® While Sprint maintains that
SWBT has not met the benchmark with regard to premature disconnects for local number
portability orders in June,”® performance information during the period pertinent to this
application indicate that these problems have been addressed and no longer appear to be an
issue.”” SWBT has also generally met the benchmark for the time it applies the ten-digit trigger
prior to the local number portability due date. In July, the ten-digit trigger was implemented on
only 73.91% of the orders.*® SWBT has, however, miet the benchmark in August, September and
October.*” In light of its improving performance in Kansas, we find that SWBT’s performance
indicates that it is providing nondiscriminatory access to ported loops. We are further
encouraged that SWBT’s performance in Kansas and Oklahoma on these measurements is in
conformance with its performance in Texas.

f. Maintenance and Repair

161.  Functionality. We conclude that SWBT offers maintenance and repair interfaces
and systems that enable a requesting carrier to access all the same functions that are available to
SWBT’s retail representatives. SWBT provides competing carriers with several options for
requesting maintenance and reporting troubles. Competing carriers may electronically access
SWBT’s maintenance and repair functions for UNE-Loop, UNE-P, and resale through the GUI
Toolbar Trouble Administration interface (Toolbar) or the application-to-application Electronic
Bonding Trouble Administration interface (EBTA).“® Both the EBTA and Toolbar interfaces
flow directly into SWBT’s back-end OSS systems and enable competing carriers to perform the
same functions, in the same manner, as SWBT’s retail operations.” We note that SWBT

4% See supra section IV.C.2.b.i (for further discussion regatding SWBT’s hot cut provisioning); see also SWBT

Reply at 94.

455 Sprint Comments at 64-65.

46 1d at 64.

“7 SWBT Reply at 94; SWBT Dysart Reply Aff. at para. 108.

458 Spriot Comments at 65.

9 SWBT Reply at 94; SWBT Dysart Aff. at para. 162.

0 SWBT Ham Aff. at para. 256; SWBT Noland/Smith Aff. at paras. 99-100.

4! SWBT Ham Aff. at paras. 261, 266. The Toolbar interface enables carriers to perform the same functions as

SWBT’s retail operations, including: (1) issue trouble reports; (2) request and receive a mechanized loop test; (3)
determine that status of an opened trouble report; (4) check history; (5) view a list of open trouble reports; and (6)
view a list of trouble reports closed within the last 120 days. /d. at para. 258. SWBT also offers requesting carriers
non-electronic access to its maintenance and repair functions through the SWBT Local Operations Center (LOC),
(continued....)
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supports the same maintenance and repair functions in Kansas and Oklahoma as it provides
carriers in Texas and that we found these functions to be satisfactory in the SWBT Texas Order.*®
Based on this showing, and because no carrier disputes SWBT’s case in this respect, we find
once again that SWBT provides carriers with access to necessary maintenance and repair
functions.

162.  Interface Response Times, Time to Restore and Quality of Work Performed. We
conclude that SWBT’s maintenance and repair systems and processes are operationally ready and
treat competing carriers in a nondiscriminatory manner. In previous section 271 applications, we
reviewed performance data reflecting the timeliness of the BOC’s interfaces used for
maintenance and repair functions, the timeliness of its repair work, and the quality of the repair
work. SWBT’s performance data indicates satisfactory performance in each of these areas. First,
because SWBT has shown that carriers in Kansas and Oklahoma have access to the same Toolbar
Trouble Administration interface as carriers in Texas, we find, as we did in the SWBT Texas
Order, that SWBT is able to respond to competing carrier requests for maintenance and repair
inquiries in substantially the same time as for itself.*® Second, the performance data show that
SWBT repairs trouble reports for competing LECs’ customers in substantially the same time as it
repairs its own retail customers’ troubles,** and meets substantially the same percentage of repair
commitments for troubles on competing carriers’ lines as it does for comparable retail repair
commitments.*® Third, the data reveal that competing carriers’ customers that receive serviee

(Continued from previous page)
which handles all competing carrier repair and maintenance requests for UNEs, resale, and interconnection. See
SWBT Noland/Smith Aff. at paras. 18, 99; SWBT Ham Aff. at para. 76, 256. The LOC is staffed by nearly 400
employees and is available through a hotline number 24 hours a day, seven days a week. SWBT Noland/Smith Aff.
at paras. 18, 20.

%2 SWBT Texas Order, 15 FCC Red at 18457, para. 201.

“®  See SWBT Ham AfF. at paras. 4, 13; SWBT Mah Reply Aff. at para. 5; see also SWBT Texas Order, 15 FCC

Red at 18459, para. 205. We note that no carrier claimed that SWBT’s Toolbar interface acts differently in Kansas
or Oklahoma than in Texas, or otherwise complained that this interface fails to provide timely responses.

4% See SWBT Aggregated Performance Data, Measurement Nos. 39 and 52, Kansas and Oklahoma, at 271-No.
39a-39c and 271-No. 52a (average time to repair reported troubles). SWBT took longer to repair one type of trouble
for competing LECs’ customers than for its own customers — service-affecting troubles (as opposed to service
outages) that do not require dispatch (as opposed to those that require a technician’s visit). See SWBT Aggregated
Performance Data, Measurement No. 39-03, Oklahoma, at 271-No. 39a. We note that performance on related
measurements has been generally satisfactory in Oklahoma. Moreover, because the volume of observations is so low
(between 10 and 20 troubles reported per month), we look to SWBT’s peifoimance in Texas where, under higher
volumes, SWBT has consistently satisfied the parity standard. See SWBT Aggregated Performance Data,
Measurement No. 39, Texas, at 271-No. 39a-39¢.

> See SWBT Aggregated Performance Data, Measurement No. 38, Kansas and Oklahoma, at 271-No. 38a-b.
SWBT missed repair commitments for competing carriers for the last four months for one sub-measurement, missing
14.06 percent in July (as opposed to 8.52 percent for itself), 11.69 percent in August (6.73 percent for itself), 12.68
percent in September (5.44 percent for itself), and 7.87 percent in October (7.52 percent for itself). See SWBT
Aggregated Performance Data, Measurement No. 38-05, Kansas, at 271-No. 38b. This performance, in and of itself,
does not appear to be a basis for a finding of checklist noncompliance in light of the fact that SWBT’s performance,
(continued....)
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via resale or UNE-P generally reported the same or a lower rate of trouble reports,*® and the
same rate of repeat trouble reports,”” as SWBT’s retail customers. Performance data in Texas
confirm our findings that SWBT is providing adequate access to functions associated with
SWBT’s repair and maintenance systems in Kansas and Oklahoma.*® Finally, we note that no
commenter has provided evidence to suggest that SWBT’s systems and processes are inadequate
in this area.

g.  Billing

163. We conelude that SWBT provides nondiscriminatory access to its billing
functions, which is necessary to enable competing carriers to provide accurate and timely bills to
their customers.*® We base our conclusion on an assessment of SWBT’s billing processes and
systems, and it§ performance data. As we have required in prior section 271 orders, SWBT must
demonstrate that it provides competing carriers with complete and accurate reports on the service
usage of competing carriers’ customers in substantially the same time and manner that SWBT
provides such information to itself, and wholesale bills in a manner that gives competing carriers
a meaningful opportunity to compete.”” SWBT explains that it provides coinpeting carriers with
billing information through the Usage Extract process and carrier wholesale bills, using the same
processes and systems as it uses in Texas."”' The Usage Extract itemizes usage for records for

(Continued from previous page)
as a whole, is acceptable and when no commenter has identified this as an issue. We also are encouraged by
SWBT’s improved performance.

4% See SWBT Aggregated Performance Data, Measurement Nos. 37 and 54, Kansas and Oklahoma, at 271-No. 37

and 271-No. 54 (trouble report rate). SWBT’s data indicate that its competitors experienced a slightly higher trouble
rate for resold business service than SWBT"s business customers experienced in September and October, 2000. See
SWBT Aggregated Performance Data, Measurement No. 37-02, Kansas, at 271-No. 37. Because the discrepancy
between these two rates was slight (0.14 percent in September and 0.21 percent in October) and because no
commenter complained about this performance, this performance differential does not appear to be competitively
significant.

%7 See SWBT Aggregated Performance Data, Measurement No. 41, Kansas and Oklahoma, at 271-No. 41. While
SWBT’s performance is satisfactory in the residential and business resale categories, the percentage of repeat trouble
reports experienced by its competitors’ UNE-P customers has climbed recently and has been out-of-parity for the last
two months. See SWBT Aggregated Performance Data, Measurement No. 41-03, Oklahoma, at 271-No. 41. We
would be concerned were this trend to continue, but do not find that the two out-of-parity months, in light of the
satisfactory performance on related measures and the absence of specific complaints from competitors, warrants a
finding of checklist noncompliance.

48 See SWBT Aggregated Performance Data, Measurement Nos. 37, 41 and 54, Texas, at 271-No. 37, 271-No. 41

and 271-No. 54.

“® See SWBT Texas Order at 15 FCC Red at 18461, para. 210.

470 ,
See id.

! See SWBT McLaughlin Aff. at para. 4; SWBT McLanghlin Reply Aff. at paras. 3-12. SWBT explains that bills
for Kansas, Oklahoma and Texas are processed in the same service centers, using the same systems and overseen by
the same petsonnel. While the systems may use different tables, containing state-specific product codes and state-

(continued....)
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competing carrier customers, while carrier bills serve as a monthly invoice that incorporates
charges for all of the products and services provided to a competing carrier by SWBT. Similar
mechanisms are used to provide billing information to SWBT’s retail operations. As we
concluded in the SWBT Texas Order, then, SWBT provides competing carriers
nondiscriminatory access to the functionality of its billing systems.

164. We find that the performance standards and measurements established by the
Texas Commission, and adopted by the Kansas and Oklahoma Commissions, provide a valuable
measure of SWBT’s ability to provide competing carriers with usage data in substantially the
same time and manner that SWBT provides such information to itself. We note that SWBT
reports performance data relating to the fimeliness and accuracy of its usage data on a company-
wide basis, rather than a state-specific basis. Because SWBT has shown that its systems and
processes used for providing billing information to competing carriers are essentially the same on
a company-wide basis, and because no carrier has challenged SWBT’s assertion or shown that it
receives different treatment in Oklahoma or Kansas than in other SWBT states, we find that this
region-wide data is relevant in this proceeding.””” These performance data indicate that, during
the period from July 2000 to October 2000, SWBT’s actual commercial performance consistently
satisfied the standards for usage data timeliness and accuracy.‘”

165. We also find, as we did in the SWBT Texas Order, that SWBT’s systems provide
competing carriers with wholesale bills in a manner that enables them a meaningful opportunity
to compete. SWBT’s performance data provide evidence regarding the timeliness of only a small
fraction of carriers’ bills (i.e., for those carriers who choose to receive their bills via EDI).*™
SWBT explains, however, that its systems are designed to provide carrier bills in a prompt
manner, whether delivered electronically or by paper.”” Because no carrier has offered evidence

(Continued from previous page)
specific prices, there is nothing in the record that the use of these tables would change the functionality or
performance of these billing systems.

“ Id. We note that Ernst & Young, in its review to determine whether certaiit SWBT systems are the same region-

wide, did not consider SWBT's billing systems. See Ernst & Young Supplemental Report. While SWBT’s showing
that its billing functions are the same region-wide was sufficient to allow us to consider region-wide data in this
instance, we note a similar showing may not always allow us to do so in future applications. An independent
reviewer’s report could prove to be critical in supporting the relevance another state’s OSS, for example, if there
were evidence in the record that appeared to undermine this type of assertion (such as evidence suggesting that the
billing systems function differently in different states, or competing carriers’ assertions that they receive different
treatment in different states).

n See SWBT Aggregated Performance Data, Measurement Nos. 14, 16 and 19, Kansas and Oklahoma, at 271-No.
14 and 271-No. 16/17/19.

% SWBT Aggregated Performance Data, Measurement No. 18, Kansas and Oklahoma, at 271-No. 15, 18
(demonstrating that, for the period of July to October, 2000, SWBT has returned 100% of bills returned via EDI on-
time, in both Kansas and Oklahoma).

% See SWBT McLaughlin Aff. at para. 30 (explaining that bills are mailed or transmitted by the sixth workday
associated with the bill date).
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undermining this showing, we conclude that SWBT has carried its burden of demonstrating that
it does not discriminate against competing carriers in the provision of wholesale bills.

h. Change Management Process

166. As explained in our prior orders, competing carriers need information about, and
specifications for, an incumbent’s systems and interfaces in order to develop and modify their
systems and procedures to access the incumbent’s OSS functions.”® Thus, in order to
demonstrate that it is providing nondiscriminatory access to its OSS, a BOC must first
demonstrate that it “has deployed the necessary systems and personnel to provide sufficient
access to each of the necessary OSS functions and . . . is adequately assisting competing carriers
to understand how to implement and use all of the OSS functions availaple to them.”*” As part
of this demonstration, the Commission has given substantial consideration to the existence of an
adequate change management process and evidence that the BOC has adhered to this process
over time.”® We conclude that SWBT demonstrates it provides the documentation and support
necessary to provide competing carriers nondiscriminatory access to its OSS by showing that it
has an adequate change management process in its five-state region, which includes Kansas and
Oklahoma. The record also reflects that SWBT has adhered to its change management process
over time. Indeed, no commenter in this proceeding has complained about SWBT’s changg
management process. All of this contributes to our finding that SWBT provides access to its
OSS in a manner that allows an efficient competitor a meaningful opportunity to compete.

167. Adequacy of SWBT’s Change Management Plan. SWBT employs a region-wide
change management plan that is identical in each of its five in-region states. Accordingly, the
change management process used in Kansas and Oklahoma has the same characteristics and
benefits as the process used by SWBT in Texas. We are thus able to conclude, for the same
reasons that we did in the SWBT Texas Order, that SWBT’s change management plan is
adequate t0 achieve the ends described above.”” Moreover, the SWBT change management plan
now includes an improvement that was not available during the Texas 271 proceeding.

48 Seee. &-» SWBT Texas Order, 15 FCC Red at 18403, para. 106; Bell Atlantic New York Order, 15 FCC Red. at

3999, para. 102.
7 SWBT Texas Order, 15 FCC Red at 18403, para. 106; Bell Atlantic New York Order, 15 FCC Red. at 3999,
para. 102.

7% SWBT Texas Order, 15 FCC Red at 18403, para. 106; Bell Atlantic New York Order, 15 FCC Red. at 4000,
para. 102. A change management process refers to the methods and procedures that the BOC employs to
communicate with competing carriers regarding the performance of, and changes in, the BOC’s OSS system. See
SWBT Texas Order, 15 FCC Rcd at 18403-04, para. 107; Bell Atlantic New York Order, 15 FCC Red. at 4000, para.
103.
47 See SWBT Texas Order in which we concluded that SWBT’s change management plan was adequate based on,
inter alia, the “go/no go” vote process (15 FCC Red at 18409, para. 116), adequate documentation (15 FCC Red at
18411, para. 1 f9), compliance with documented procedures (15 FCC Red at 18415-16, para. 127), and the testing
environment (15 FCC Rcd at 18420, para. 134).
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Specifically, in the SWBT Texas Order we noted that, although it was not currently deploying
such functionality, we were encouraged by SWBT’s plan to implement a process known as
“versioning.”** Under versioning, SWBT continues to support an existing version of software
for EDI/CORBA pre-ordering and EDI ordering interfaces even after releasing a subsequent
version of the software.”*’ We approve of SWBT’s subsequent implementation and find that
versioning enhances SWBT’s change management plan by providing significant additional
assurance that changes will not disrupt competing carriers’ use of SWBT’s OSS.

168.  We also conclude, as we did in the SWBT Texas Order, that SWBT provides
competing carriers access to a stable testing environment that allows carriers to certify that their
OSS will interact effectively with SWBT’s OSS. The record demonstrates, with even more
persuasive evidence than we relied on in the Texas order, that SWBT’s testing environment
available to competing LECs in Kansas and Oklahoma is stable, adequately mirrors the
production environment, affords competing carriers an opportunity to test representative pre-
ordering and ordering transactions, and offers the extended testing periods that competing
carriers need for EDI implementation and new release testing. Since the time that SWBT filed its
Texas application, thirteen additional carriers have utilized SWBT’s testing environment to
achieve production status on SWBT’s EDI ordering gateway, with eight additional competing
carriers currently in the process of testing and implementing EDI. Moreover, SWBT has réleased
three different EDI/LSR releases and two LEX releases, and nine competing carriers were able to
use the testing environment to sample these releases.*®

169.  Compliance With Its Change Management Process. SWBT has demonstrated a
pattern of compliance with its documented change management processes and procedures,
providing competing carriers with change management notification and documentation in a
manner sufficiently timely to allow an efficient competitor a meaningful opportunity to compete.
No party disputes this contention. Indeed, there is nothing in the record to suggest that parties
are dissatisfied with SWBT’s performance relating to three region-wide EDI/LSR releases.
SWBT has recently implemented a performance measure to track the number of “late”” or
supplemental notices it sends out after the deadline for release specifications. Although the
measurement indicates that over half of the change announcements SWBT has sent to competing
carriers have been “late,” we find that these results do not suggest that SWBT is failing to follow
the change process, because SWBT explains that nearly all of the instances recorded in these
measurements are merely supplemental information to notices that were provided in a timely
manner. Therefore, we find this disparity to be competitively insignificant.*®

“%0 " See SWBT Texas Order, 15 FCC Red at 18406-07, para. 112.

! SWBT Ham Aff. at paras. 72-73; see also, SWBT Ham Aff., Attach. G. at 8, § 3.4, (Change Agreement)

(providing that the most recent prior release will be maintained in service after a new release).

“2 SWBT Ham Aff. at para. 65.

3 AsSWBT explains, many of these “late” notices were letters sent to correct or update existing final

requirements for hew releases. See Letter from Jan Price, Associate Director-Federal Regulatory, SBC Corp., to
(continued....)
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170.  Training, Technical Assistance and Help Desk Support. As we did in the SWBT
Texas Order, we conclude that SWBT demonstrates that it provides the technical assistance and
help desk support necessary to give competing carriers nondiscriminatory access to its OSS.**
The same organizations that we found performed these functions in the Texas proceeding also
perform these functions for competing carriers operating in Kansas and Oklahoma.** SWBT
demonstrates that it provides efficient competitors a meaningful opportunity to compete by
enabling them to understand how to implement and use all of the OSS functions available to
them. Because these support organizations’ personnel are the same as those used by competing
carriers in Texas, and because the record does not indicate that SWBT support organizations
provide inadequate or discriminatory treatment to competing carriers, we find that we can rely on
these findings again in our disposition of this joint application.

3. UNE Combinations

171.  In this section, we conclude that SWBT provides nondiscriminatory access to
combinations of unbundled network elements.**® Based on the evidence in the record, SWBT
demonstrates that it provides access to UNEs in a manner that allows requesting carriers to
combine those elements, and that SWBT provides access to preexisting combinations of network

(Continued from previous page) — -

Magalie Roman Salas, Secretary, Federal Commumcauons Commission (Dec. 19, 2000) at 2 (SWBT Dec. 19, 2000
Ex Parte Letter). In October, SWBT sent four letters that were not “on time.” Of the four, two were exception
requests about which no competing carrier complained. We find this disparity is not competitively significant. No-
competing carrier claimed to have been harmed by the “late” notices (see SWBT Dec. 19, 2000 Ex Parte Letter at 3)
and competing carriers are further protected under SWBT’s change management process by their ability to version
SWBT software. SWBT Dysart Aff., Attach. F at 179-180. Moreover, the fact that SWBT is sending these
notifications and reporting them in its performance reports also is an indication that it is following its agreed-upon
procedures.

% SWBT Texas Order, 15 FCC Red. at 18424, para. 144.

*5  SWBT Noland/Smith Aff. at para. 11. SWBT has a Local Service Center staffed with approximately 1,338

employees that provides competing LECs with a single point of contact for issues regarding ordering, billing, and
collections related to interconnection facilities, resold services and UNEs. See SWBT Ham Aff. at para. 76.
SWBT’s LSC employees and facilities serve all five states in the SWBT region, including Texas, Kansas and
Oklahoma. SWBT Noland/Smith Aff. at paras. 14-17. In addition, SWBT’s Local Operations Center, with 391
employees, supports the provisioning of UNEs, interconnection with SWBT’s local network, and resold services as
well as any maintenance and repair functions requested by competing carriers. The LOC serves as the single point of
contact for maintenance and repair and is available to competing carriers in the entire five-state SWBT region 24
hours a day, 7 days a week. SWBT Noland/Smith Aff. at para. 18, 20; SWBT Ham Aff. at para. 76.

“  In order to comply with the requirements of checklist item 2, a BOC must show that it is offering
“[nJondiscriminatory access to network elements in accordance with the requirements of section 251(c)(3) . .. .” 47
U.S.C. § 271(c)(2)(B)(ii). Section 251(c)(3) requires an incumbent LEC to “provide, to any requesting
telecommunications carrier . . . nondiscriminatory access to network elements on an unbundled basis at any
technically feasible point on rates, terms and conditions that are just, reasonable, and nondiscriminatory . . . . 47
U.S.C. § 251(c)(3). Section 251(c)(3) of the Act also requires incumbent LECs to provide unbundled network
elements in a manner that allows requesting carriers to combine such elements in order to provide a
telecommunications service.
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elements.*” We reject allegations that SWBT imposes unreasonable and discriminatory
restrictions on certain types of combinations. We base our conclusion on evidence of actual
commercial usage, and also on SWBT’s legal obligation to provide such access as established in
the K2A and O2A.

172.  The record indicates that SWBT provides access to combinations of network
elements in compliance with our UNE rules.*® The K2A and O2A provisions regarding
combinations of unbundled network elements are identical to those in the T2A, which we found
in the SWBT Texas Order to comply with our UNE rules.”” SWBT has a legal obligation, under
the K2A and O2A, as well as certain other existing intercofinection agreements and our rules, to
provide aecess to preassembled combinations of network elements, including the loop-switch
port platform combination (known as the UNE platform or UNE-P) and the Enhanced Extended
Link (EEL), a combination of loop and transport facilities.”® The Kansas and Oklahoma
Commissions likewise determined that SWBT provides access to combinations of network
elements in compliance with our UNE rules.””

173.  The record further indicates that SWBT provides access to network elements in a
manner that allows competitive carriers to combine such network elements for themselves.*”

%7 In previous section 271 orders, the Commission has emphasized that the ability of requesting carriers to use

unbundled network elements, as well as combinations of unbundled network elements, is integral to achieving
Congress’ objective of promoting competition in local telecommunications markets. SWBT Texas Order, 15 FCC
Red at 18463-64, paras. 213-215; Ameritech Michigan Order, 12 FCC Red at 20718-19. Combining the
incumbent’s unbundled network elements with their own facilities encourages facilities-based competition and
allows competing providess to provide a wide array of competitive choices. SWBT Texas Order, 15 FCC Red
18464, at para. 215.

% See SWBT Application at 45; Kansas Commission Comments at 19-20; Oklahoma Corimission Sec. 271 Order
at 167-68.

“9 See SWBT Sparks Aff. at para. 109.

0 SWBT Application at 45; SWBT Sparks Aff. at paras. 108-120; Kansas 271 Agreement, Attach. 6, §§14.2 -
14.4, 14.7; Oklahoma 271 Agreement, Attach. 6, §§14.2 - 14.4, 14.7. In addition, under the terms of the Kansas and
Oklahoma 271 Agreements, SWBT will combine unbundled local loops with unbundled local switch ports for
competitive LECs to provide service to business customers until at least October 2002. SWBT Sparks Aff. at para.
115; Kansas 271 Agreement, Attach. 6, §§ 2.4, 14.3, 14.7; Oklahoma 271 Agreement, Attach. 6, §§ 2.4, 14.3, 14.7.
After that date, in those SWBT central offices where there are four or more competitive LECs collocated and where
SWBT has provided unbundled network elements, SWBT may elect not to combine unbundled network elements for
a competitive LEC’s business customers when the same UNEs are not already combined in that central office. See
SWBT Sparks Aff. at para. 115. If SWBT makes such an election, it will provide the requesting carrier with access
to a secured frame where the competitive LEC can perform its own combining of those elements. Id. SWBT will
provide new combinations of unbundled local loop and switching not currently interconnected and functional in
SWBT’s network for the competitive LEC to provide service to residential customers through the full term of the
K2A and O2A. [d. at para. 116.
®1 See Kansas Commission Comments at 19-20; Oklahoma Commission Sec. 271 Order at 167-69.

“2  SWBT Application at 46.
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SWBT provides a variety of methods that allow competitive carriers to combine unbundled
network elements. For example, in addition to the standard physical and virtual collocation
arrangements, SWBT provides alternative collocation arrangements such as shared collocation
cages, common cage, and cageless collocation arrangements, all of which may be used by
competing LECs to combine network elements.” Where space for physical collocation is not
available, SWBT also permits competing LECs to collocate their equipment in adjacent
controlled environmental vaults or huts.*** As required by our rules, competitive LECs may also
request technically feasible methods of combining UNEs, other than collocation, that are
consistent with the provisions of the 1996 Act and other governing statutes and decisions so that
such carrier may combine network elements for themselves. ** For example, SWBT will provide
interested competitive LECs accéss to a secured frame room (or cabinet, where space constraints
requite) that is set aside for accomplishing the necessary connections.*”

174.  We reject Z-Tel’s allegation that SWBT unlawfully restricts UNE-P carriers’ use
of UNEs to provide intralLATA toll service in Kansas and Oklahoma.*”’ In its reply comments,
Z-Tel argues, that SWBT recently determined to preclude competitors, including Z-Tel, from
utilizing UNEs to provide intralLATA toll service to end users.”® SWBT responds that Z-Tel’s
claim is incorrect, and that the relevant sections of the K2A and O2A are “exactly the same” as
those sections in the T2A, which have been interpreted by the Texas Commission to preclude the
use restriction of which Z-Te] complains.”” Indeed, SWBT commits to “interpret those sections
of the O2A and K2A in exactly the same fashion that it was ordered to in [Texas].”*® Because
we find that the O2A and K2A, by its terms, do not restrict the use of UNE-P to provide
intraLATA toll service in Kansas and Oklahoma, and because we rely on SWBT’s commitment

% SWBT Application at 46; SWBT Deere Aff. at paras. 173-87; SWBT Sparks Aff. at para. 111; Kansas 271

Agreement, Attach. 6; Oklahoma 271 Agreement, Attach 6; see also section IV.D.2, infra, (discussing the terms and
conditions for access to unbundled network elements through physical and virtual collocation arrangements).

4 SWBT Application at 47; SWBT Sparks Aff. at pata. 58.

#3 SWBT Application at 47; SWBT Sparks Aff. at para. 111; Kansas 271 Agreement Attach. 6, § 2.22; Oklahoma
271 Agreement Attach. 6, § 2.22.

“% SWBT Sparks Aff. at paras. 121-23. Collocation is not required in order to use this option for combining

network elements. Id. Furthermore, when competitors order UNEs for combining at the secured frame or cabinet,
SWBT is required to cross-connect those elements to the frame or cabinet at no additional charge. See Kansas
Commission Comments at 20; Oklahoma Commission Sec. 271 Order at 169.

“7 See Z-Tel Reply at 13-14.

4% See id., Attachment B. We note that Z-Tel raises this argument for the first time in its reply comments.

% See Letter from Edwardo Rodriguez, Director-Federal Regulatory, to Magalie Salas, Secretary, Federal

Communications Commission, CC Docket No. 00-217 (filed December 22, 2000) (SWBT December 22 Ex Parte
Letter); see also Z-Tel Reply at 14, n. 32. Because Z-Tel raised this issue for the first time in its reply comments,
we find it appropriate to consider SWBT’s ex parte response to Z-Tel’s allegation,

3% See SWBT December 22 Ex Parte Letter.
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to allow competing carriers to use UNE-P to provide interLATA toll service in Oklahoma and
Kansas, we reject Z-Tel’s claim. Should our reliance on SWBT’s representations in this record
prove to be misplaced, we will take the appropriate enforcement action at that time.

175. 'We also disagree with e.spire and other commenters that assert that SWBT’s two-
step EEL provisioning process intrinsically places unreasonable and discriminatory restrictions
on combinations of loop and transport network elements in violation of our UNE Remand
Orders.™® In our UNE Remand Supplemental Order, we temporarily conditioned a carrier’s use
of the EEL to provide exchange access services by requiring such use to include a significant
amount of local exchange service, in addition to exchange access service, to given customers.’®
On June 2, 2000, we clarified and extended that interim measure in a UNE Remand Supplemental
Order Clarification, establishing safe harbor guidelines for what constitutes a “significant
amount of local exchange service.”*” In that order, we also established the procedures by which
a requesting carrier may convert special access circuits to unbundled loop-transport
combinations. To initiate the process, a requesting carrier must certify to the incumbent LEC that
it is providing a significant amount of local exchange service over circuits currently purchased
through the incumbent LEC’s access tariffs, and specify the local usage option under which the
requesting carrier seeks to qualify.®® Once a requesting carrier properly certifies that it is
providing a significant amount of local exchange service, we required that the process by which
special access circuits are converted to unbundled loop-transport combinations should be “simple
and accomplished without delay.”® We specifically noted that the Access Service Request
(ASR) process would likely suffice.® In particular, we emphasized the utility of the ASR
process for conversions because it does not require a special access circuit to be disconnected and
re-connected simply to accomplish the billing changes necessary to implement UNE pricing.

501 E.spire Comments at 3; Focal Comments at 2; see also SWBT Texas Order, 15 FCC Rcd 18468-70, paras. 224-

228 (discussing the Commission’s reasoning for restricting the use of EELs to provide exchange access services).

302 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No.

96-98, Supplemental Order, FCC 99-370 at paras. 4-5 (rel. Nov. 24, 1999) (UNE Remand Supplemental Order); see
Competitive Telecommunications Association v. FCC, 117 F.3d 1068, 1073-75 (S‘h Cir. 1997) and MCI
Telecommunications Corp. v. FCC, 750 F.2d 135, 140 (D.C. Cir. 1984)). The Supplemental Order extended the
terms of the temporary constraint imposed in the UNE Remand Order beyond merely the “entrance facility” portion
of special access because we had originally underestimated the extent of the policy implications associated with
temporarily constraining interexchange carriers only from substituting entrance facilities for incumbent LECs’
special access service. Supplemental Order at para. 4 & n.5 (extending temporary constraint to include
combinations of unbundled loops and dedicated interoffice transport network elements).

303 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No.
96-98, Supplemental Order Clarification, FCC 00-183 at paras. 1, 21-23 (rel. June 2, 2000) (Supplemental Order
Clarification).

* Id at paras. 29=30.

%14 a para. 30.

06 14.
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176.  E.spire argues that SWBT’s two-step process for converting access circuits to
UNE pricing, which requires a requesting carrier to complete both an ASR and LSR, violates the
rules set forth in the Supplemental Order Clarification governing EEL provisioning.” We
disagree. In our Suppleinental Order Clarification, we established a general rule to govern the
EEL provisioning process in recognition that incumbent LECs may adopt different procedures to
ensure that access circuits are converted to unbundled loop-transport combinations simply and
without delay. We find that our rules do not expressly prohibit the two-step process performed
by SWBT. Accordingly, based on the record in this proceeding, we can not conclude that
SWBT’s EEL provisioning process runs afoul of the rules set forth in our Supplemental Order
Clarification without further evidence that such process cannot be accomplished simply, quickly
and without an increased risk of disconnection. We note, however, that e.spire states in its
comments that it has initiated a possible enforcement action by requesting, pursuant to
Commission Rule 1.730(b),™® to begin pre-filing settlement negotiations with SWBT, claiming
that SWBT has violated the Commission’s rules on EELs provisioning.’® If it is determined on a
more developéd record that SWBT has indeed violated our UNE rules, we will, in that instance,
take the appropriate enforcement action. **°

C. Checklist Item 4 — Unbundled Local Loops
1: Background

I'77. Section 271(e)(2)(B)(iv) of the Act, item 4 of the competitive checklist, requires
that a BOC provide “[1]Jocal loop transmission from the central office to the customer’s premises,
unbundled from local switching or other services.””"" The Commission has defined the loop as a
transmission facility between a distribution frame, or its equivalent, in an incumbent LEC central
office, and the demarcation point at the customer premises. This definition includes different
types of loops, including two-wire and four-wire analog voice-grade loops, and two-wire and

7 See e.spire Comments at 6; see also Focal Comments passim; ALTS Reply at 10.

% 47 CER. § 1.730(b).

¥ See e.spire comments at 7, n. 15 (citing Letter from Steven Augustino, Counsel to e.spire, to Frank Lamancusa,

Deputy Division Chief, Market Disputes Resolution Division, Federal Communications Commission (filed Nov. 3,
2000)).

319 As we have found in past section 271 proceedings, the section 271 process simply could not function if we were

required to resolve every interpretive dispute about the precise content of an incumbent LEC’s obligations to its
competitors, including fact-intensive interpretive disputes. See SWBT Texas Order, 15 FCC Red at 18366-67, paras.
22-27.

S 47 U.S.C. § 271(c)(2)B)Gv).
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four-wire loops that are conditioned to transmit the digital signals needed to provide service such
as ISDN, ADSL, HDSL, and DS1-level signals.’™

178.  In order to establish that it is “providing” unbundled local loops in compliance
with checklist item 4, a BOC must demonstrate that it has a concrete and specific legal obligation
to furnish loops and that it is currently doing so in the quantities that competitors demand and at
an acceptable level of quality. A BOC must also demonstrate that it provides nondiscriminatory
access to unbundled loops.’” Specifically, the BOC must provide access to any functionality of
the loop requested by a competing carrier unless it is not technically feasible to condition the
loop facility to support the particular functionality requested. In order to provide the requested
loop functionality, such as the ability to deliver xDSL services, the BOC may be required to take
affirmative steps to condition existing loop facilities to enable competing carriers to provide
services not currently provided over the facilities. The BOC must provide competitors with
access to unbundled loops regardless of whether the BOC uses digital loop carrier (DLC)
technology or similar rémote concentration devices for the particular loops sought by the
competitor.

2. Discussion

179. We conclude that SWBT demonstrates that it provides unbundled local Ioops in
both Kansas and Oklahoma in accordance with the requirements of section 271. Specifically, we
find that SWBT demonstrates that it provides new stand-alone loops, including xDSL-capable
loops, in substantially the same time and manner as it does for SWBT’s own retail service.”™ We
also conclude that SWBT demonstrates that it provides voice grade unbundled loops through
“hot cut” conversions in a manner that affords competing carriers a meaningful opportunity to
compete. In evaluating SWBT’s overall performance in providing unbundled local loops, we
examine SWBT’s performance in the aggregate (i.e., by all loop types) as well as its performance
for specific loop types (i.e., by voice grade, xDSL-capable, BRI, and DS-1 types). In doing so,
we are looking for patterns of systematic performance disparities that have resulted in
competitive harm or otherwise denied competing carriers a meaningful opportunity to compete.

180. As we have noted in previous section 271 Orders, we examine the data for all the
various loop performance measurements, as well as the factors surrounding the development of

2 Jocal Competition First Report and Order, 11 FCC Red at 15691, para. 380; UNE Remand Order, 15 FCC

Red at 3772-73, paras. 166-167, n.301 (retaining definition of the local loop from the Local Competition First
Report and Order, but replacing the phrase “network interconnection device” with “demarcation point,” and making
explicit that dark fiber and loop conditioning are among the features, functions and capabilities of the loop).

*® SWBT Texas Order, 15 FCC Red at 18481-81, para. 248; Bell Atlantic New York Order, 15 FCC Red at 4095,
para. 269; Second BellSouth Louisiana Order, 13 FCC Rcd at 20637, para. 185.

S Where no retail analogue exists to compare SWBT’s performance towards competing carriers to SWBT’s
performance to its retail operations, we evaluate SWBT’s showing to ascertain whether SWBT affords competing
carriers a meaningful opportunity to compete. As a result, we sometimes rely on performance measurements that use
a benchmark instead of a parity standard.
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these measures. Isolated instances of performance disparity, especially when the margin of
disparity or the number of measurements impacted is small, will generally not result in findings
of checklist noncompliance. We also look to SWBT’s performance in Texas (where SWBT has
been handling commercial volumes to a greater degree and for a longer period of time) as
evidence relevant to this checklist item because volumes in Kansas and Oklahoma are low and
SWBT’s OSS is the same as in Texas. Finally, we evaluate the information SWBT provided
describing its processes for installing and maintaining loops, the capabilities of its workforce,
and employee training to show that it provisions and maintains unbundled loops using the same
methods and procedures throughout its five-state region.”™

181. As explained below, we evaluate SWBT’s compliance with this checklist item by
evaluating several performance measurements as they apply to five different types of unbundled
local loops.*"® For most measurements, SWBT shows that it performs at an acceptable level,
generally meeting or exceeding the established benchmark or parity standards in the months
leading up to its application. We find that SWBT’s overall performance meets the checklist
requirements, even though some performance measurements indicate isolated problems for some
types of unbundled loops. As explained below, we believe that the marginal disparities in some
measurements are not competitively significant and do not show signs of systemic
discrimination. Instead of faulting a BOC’s showing for checklist item 4, we believe such
performance issues are better addressed through a Performance Assurance Plan, targeted
enforcement action, or carrier-initiated complaints under the Act or an interconnection
agreement.

a. xDSL-Capable Loops

182. We find that SWBT demonstrates that it is providing xDSL-capable loops in
accordance with the requirements of checklist item 4. In analyZing SWBT’s showing, we rely
primarily on the performance data noted above and described in prior section 271 Orders. We
note, however, that we do not rely on SWBT’s separate affiliate to reach our conclusions because
SWBT carried its burden of demonstrating checklist compliance with an evidentiary showing of
performance to its wholesale xXDSL customers.’"

515 [ etter from Jared Craighead, Associate Director-Federal Regulatory, SBC Telecommunications, Inc., to Magalie
Roman Salas, Secretary, Federal Communications Commission, CC Docket no 00-217 (Nov. 29, 2000) (SWBT
November 29 EX Parte Letter); Letter from Edwardo Rodriguez, Executive Director-Federal Regulatory, SBC
Telecommunications Inc., to Magalie Roman Salas, Secretary, Federal Communications Commission, CC Docket
No. 00-217 (Nov. 7, 2000); SWBT Chapman Aff. at paras. 17-51, 71-101; SWBT Noland/Smith Aff. at paras. 14-
26, 29, 96-148; SWBT Mah Reply Aff. at paras. 23-37; SWBT Noland Reply Aff. at paras. 3-19.

316 Specifically, we examine percent FOCs returned within “x”” hours, average installation interval, missed

installation due dates, percentage of trouble reports within 30 days of installation, mean time to restore, trouble
report rate, and repeat trouble report rate. We examine SWBT’s performance for 8.0 dB loops, 5.0 dB loops, DS-1
loops, BRI loops, and DSL loops. Both BRI loops and DSL loops are “xDSL-capable loops.”

7 In addition, we note that SWBT’s separate affiliate has not been purchasing the same inputs used to provide

advanced services as unaffiliated coriipeting carriers. SWBT’s separate affiliate purchases either line sharing to
(continued....)
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183. SWBT demonstrates that it has a legal obligation to provide unbundled xDSL-
capable loops to competing carriers.””® SWBT makes available unbundled xDSL-capable loops
(including all technically feasible features, functions, and capabilities) in Kansas through the
K2A and in Oklahoma through the O2A.>" Since June 2000, the volume of xDSL-capable loop
orders in Kansas and Oklahoma has tripled.”® In recent months, SWBT has been providing a
greater proportion of unbundled xDSL-capable loops to competing carriers. For the period July
through October 2000, 50 percent of the unbundled loops provided in Kansas were either DSL or
BRI loops; likewise, 72 percent of the unbundled loops provided in Oklahoma were either DSL
or BRI loops.*

(1) Order Processing Timeliness

184.  Firm Order Confirmation (FOC) Timeliness. We conclude that SWBT
demonstrates that it provides order processing for xDSL-capable loops in a timely manner that
provides an efficient competitor a meaningful opportunity to compete. In previous section 271
applications, we have relied primarily on performance measurements that track a BOC’s ability
to provide firm order confirmations (FOCs) in a timely manner.’”” In Kansas and Oklahoma, as
i Texas, SWBT’s FOC timeliness is measured against a benchmark of 24 hours. Since June
2000, SWBT has performed better than the established standard by providing at least 96 percent

(Continued from previous page)
provide ADSL service or intrastate special access, while competing carriers in Kansas and Oklahoma are purchasing
stand-alone DSL loops, BRI loops, and DS-1 loops to provide advanced services. As aresult, SWBT’s advanced
services separate affiliate is not useful in making a presumption of nondiscriminatory performance. Pursuant to the
Bell Atlantic New York Order and the SWBT Texas Order, a BOC may submit evidence of a fully operational
separate affiliate to demonstrate compliance with this checklist item, but only if its affiliate is purchasing the same
inputs and using the same processes as unaffiliated carriers. See Bell Atlantic New York Order, 15 FCC Red at
4122-4123, paras. 331-32.

S8 SWBT provides two types of xDSL-capable loops: (1) DSL loops, which are further disaggregated in SWBT’s
performance measurements to show line shared loops and stand-alone DSL loops; and (2) BRI loops, which are often
used to provide IDSL service. See, e.g., SWBT Deere Aff. at para. 110.

9 1d at paras. 90-127; SWBT Jones Aff., Attach. A at 180. Kansas 271 Agreement, Attach. 25; Oklahoma 271
Agreement, Attach. 25.

% Since June 2000, SWBT has been provisioning at least 70 DSL loop orders per month in Kansas and at least
115 such orders per month in Oklahoma. In October 2000, the volume of orders exceeded 220 in Kansas and 300 in
Oklahoma. See SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure No. 58-09 (“Percent
SWBT Caused Missed Due Dates — DSL — No Line Sharing’), at 271-No. 58c.

21 See SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure No. 58-09 (“Percent SWBT
Caused Missed Due Dates — DSL — No Line Sharing”), at 271-No. 58c.

2 We also evaluate a BOC’s provisioning of loop qualification capability to competing carriers. For the instant
application, we evaluate SWBT's performance for loop pre-qualification and loop qualification under checklist item
2, access to unbundled network elements.
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of the FOCs to competing carriers in Kansas and Oklahoma within the required time frame.™
This performance is mirrored in Texas, where SWBT uses the same OSS for processing orders at
significantly higher volumes.”™ Although several commenters have alleged that SWBT is not
providing FOCs for unbundled loops in a timely manner, these parties generally point to
problems that occurred before July 1, 2000% Current and more recent performance indicate that
these problems have been addressed and no longer appear to be an issue.

(ii)  Provisioning Timeliness

185.  We find that SWBT demonstrates that it provisions xDSL-capable loops for
competing carriers in substantially the same time and manner that it installs xDSIL.-capable loops
for its own retail operations. In analyzing SWBT"’s provisioning performance for checklist
compliance, we continue to rely primarily upon the performance measurements identified in ttie
Bell Atlantic New York and SWBT Texas Orders, i.e., missed installation due dates and average
installation intervals. We also evaluate SWBT’s provisioning processes. Because it uses the
sarne processes throughout its region and we previously evaluated those processes in our review
of SWBT’s section 271 application for Texas, we also rely on SWBT’s performance in Texas.

186.  Provisioning Processes. We agree with the Kansas Commission and Oklahoma
Commission that SWBT uses the same provisioning processes in those states as it does in
Texas.” To order unbundled loops in any state in the SWBT region, competing carriers submit
Local Sérvice Requests (LSRs) to SWBT’s Local Service Center in Dallas, Texas.™ SWBT
accepts LSRs for unbundled loops through an application-to-application interface, a graphical
user interface (GUI), and through manual processes.”™ Orders for unbundled loops are forwarded

3 See SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure No. 5.1-01 (*Percent Firm Order
Confirmations (FOCs) Relating to xDSL-capable Loops Returned within x Hours”), at 271-No. 5.1a.

%% Since June 2000, SWBT has returned at least 98 percent of FOCs within 24 hours. Except for July 2000,

SWBT has processed at least 3,900 FOCs per month in Texas; in July 2000, SWBT processed 2,990 FOCs in Texas.
By contrast, SWBT processed an average of 125 FOCs per month in Kansas and 184 FOCs per month in Oklahoma
between July and October 2000. See SWBT Aggregated Performance Data (Texas, Kansas, Oklahoma), Measure
No. 5.1-01 (*Percent Firm Order Confirmations (FOCs) Relating to xDSL-capable Loops Returned within x
Hours”), at 271-No. 5.1a.

5 Adelphia Lippold Decl. at para. 4 (alleging an average 5.27 day delay in FOCs provided to Adelphia between
March 3, 1999 and July 1, 2000); McLeodUSA Comments at 10.

526 SWBT Cleek Aff., Attach. A at 75-78 (presenting Kansas Commiission staff recommendations); SWBT Jones

Aff., Attach. A at 180 (presenting Oklahoma Commissjon conclusion that SWBT meets checklist item 4), 181
(presenting Oklahoma Commission conclusion regarding SWBT’s provisioning processes for xDSL loops); Kansas
Commission Comments at 17, 25, 26; Oklahoma Commission Comments at 1, Attach. A; but see IP Comments,
Attach. 4 at 16 (noting local and regional differences in provisioning performance); IP Reply at 7-9.

7 SWBT Application at 50; SWBT Chapman Aff. at 3; SWBT Noland/Smith Aff. at para. 29. See SWBT

November 29, 2000 ex parte at 2-5.

% SWBT Chapman Aff.-at para. 37.
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from SWBT’s Local Service Center to its Local Operations Center for supervision and
management of the installation process.’” With its staff in the Local Service Center and Local
Operations Center, SWBT maintains centralized supervision and oversight of the provisioning
process for unbundled loops purchased by competing carriers. After receiving an order for an
unbundled loop, SWBT’s Local Operations Center forwards the order to one of four Mechanized
Loop Assignment Centers (MLACs), which are responsible for assigning facilities to the order
and maintaining an overall inventory of SWBT’s facilities.™ After completing its work, the
MILAC forwards the order to one of two Circuit Provisioning Centers (CPCs), which are
responsible for additional design and assignment work related to special services.™ The CPCs
forward the order to SWBT’s provisioning forces. For unbundled loop installations that do not
require a dispatch, SWBT’s Central Office Operations employees perform the necessary work.
SWBT’s Installation and Maintenance forces perform all installation work that requires a
dispatch outside the central office. Provisioning a stand-alone unbundled loop (including xDSL
loops) usually requires SWBT to dispatch a technician.

187. Average Installation Intervals. As evidenced by SWBT’s performance data,
SWRBT installs xDSL loops in a hondiscriminatory manner.”” In Kansas, from Aungust through
October 2000, SWBT installed DSL loops in 6.7 days on average.” In Oklahoma during the
same period, SWBT installed DSL loops in 6.1 days on average.”™ Although we recognize that

%2 SWBT Noland/Smith Aff. at paras. 18-22, 96-98; SWBT Chapman Aff. at paras. 35-45.

50 See SWBT November 29, 2000 Ex Parte; SWBT Mah Reply Aff. at para. 24. SWBT has a total of four
MLAC: located in Kansas City, Kansas; St. Louis, Missouri; Dallas, Texas, and Houston, Texas. More precisely,
the provisioning process starts when SOAC, the system used to route orders, receives an order from the service order
system, SORD. See SWBT Ham Aff. at paras. 163-66; SWBT Mah Reply Aff. at para. 24. SWBT employees in the
MLAC assign the facilities required to provision the service with LFACs. The MLAC employees use LFACs to
manage outside plant facilities and SWITCH to manage and assign central office facilities. SWBT Mah Reply Aff.
at para. 24. SWITCH is an operations system designed to inventory and assign central office equipment and related
facilities. See id. at para. 20.

31 SWBT Mah Reply Aff. at para. 25. SWBT’s has a total of four CPCs located in Topeka, Kansas; St. Louis,
Missouri; Dallas, Texas; and Houston, Texas. Employees in the CPC use TIRKS to perform their work functions.
SWBT’s downstream work units, i.e., Central Office Operations and Installation & Maintenance forces, use the work
document created in TIRKS by the CPC employees to install the service. See id.

%32 SWBT"s advanced services retail operations are currently organized into a separate affiliate, ASI. Because

SWBT’s affiliate does not purchase stand-alone unbundled xDSL loops, there is no direct retail analogue for
comparing xDSL performance. We therefore evaluate SWBT’s performance to ensure SWBT affords competing
earriers a meaningful opportunity to compete.

3 In Kansas, SWBT installed DSL loops (no line sharing and no conditioning required) in 7.44 days in August,

6.87 days in September, and 6.02 days in October. See SWBT Aggregated Performance Data (Kansas), Measure
No. 55.1-01 (“Average Installation Interval — DSL — No Line Sharing — Requires No Conditioning”), at 271-No.
55.1.

% In Oklahoma, SWBT installed DSL loops (no line sharing and no conditioning required) in 6.46 days in August,

7.24 days in September, and 6.09 days in October. See SWBT Aggregated Performance Data (Oklahoma), Measure
(continued....)
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these averages exceed the 5-day benchmark established by the state commissions, we note that
SWBT’s performance has improved during the same period in both Kansas and Oklahoma as
volumes have increased.” This improving trend persuades us that SWBT’s technicians are
gaining sufficient expertise and are quickly adjusting to the growth of competition in these states.
Moreover, SWBT’s performance in Texas, where SWBT has installed unbundled DSL loops in
6.15 days on average for the period July through October 2000 while taking substantially greater
volumes of orders, indicates that SWBT is capable of accomnicdating substantially greater
volumes of orders for unbundled DSL loops without negatively impacting performance.”® We
therefore find that these performance disparities do not warrant a finding of checklist
noncompliance.

188.  Percent Missed Installation Due Dates. Although SWBT’s performance data
indicate that it has continuing difficulties satisfying the state-approved benchmarks for missed
installation due dates, this performance alone does not undermine our determination that SWBT
installs xDSL-capable loops in a manner that satisfies the checklist. Although past performance
indicates that there has been statistically significant facial disparity between SWBT’s actual
performance and the five percent benchmark established by the Kansas and Oklahoma
Commissions in their Performance Assurance Plans, the trend in Kansas and Oklahoma has been
improving significantly, however, and, in the last two months, SWBT’s performance has closed
to within a few percentage points of the benchmark level.” Moreover, this improved
performance brings SWBT’s performance in line with Texas, in which SWBT has missed an
average of 7.9 percent of installation due dates for xDSL-capable loops in the last four months.

Although we find this inability to satisfy the state-approved benchmarks to be troubling, we do
not find that this constitutes per se discrimination requiring a finding of checklist noncompliance.
Indeed, these performance disparities have been narrowed to a small margin, and SWBT’s

538

(Continued from previous page)
No. 55.1-01 (“Average Installation Interval — DSL — No Line Sharing — Requires No Conditioning™), at 271-No.
55.1.

535 Volumes of orders for DSL loops nearly tripled in both states between August and October 2000. In Kansas,
SWBT received 72 orders for DSL loops in August and 224 orders in October 2000. In Oklahoma, SWBT received
134 orders for DSL loops in August and 305 such orders in October 2000.

36 See SWBT Aggregated Performance Data (Texas), Measure No. 55.1-01 (*Average Installation Interval = DSL

— No Line Sharing — Requires No Conditioning™), at 271-No. 55.1. In the SWBT Texas Order, we accepted
installation intervals for stand-alone XDSL loops ranging from 4.98 days to 6.65 days. See SWBT Texas Order at 15
FCC Red at 18502, n.817, para. 292.

37 See SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure No. 58-09 (“Percent SWBT

Caused Missed Due Dates — DSL — No Line Sharing”), at 271-No. 58c. In Kansas, SWBT missed 20.8 percent of
the installation due dates for DSL loops in August and 9.4 percent in October. Volumes increased from 72 orders in
August to 224 orders in October. In Oklahoma, SWBT missed 17.2 percent of the installation due dates for DSL
loops in August and 9.8 percent in October. Volumes likewise increased in Oklahoma, from 134 orders in August to
305 orders in October. Id.

3% See SWBT Aggregated Performance Data (Texas), Measure No. 58-09 (“Percent SWBT Caused Missed Due
Dates — DSL — No Line Sharing”), at 271-No. 58c.
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performance on other measurements related to xXDSL-capable loops shows acceptable
performance. Finally, as explained below, we find that the record in this proceeding does not
reflect that performance at this level denies efficient competitors a meaningful opportunity to
compete.

189. We are not persuaded that the issues raised by some parties défeat SWBT’s
showing that it provides nondiscriminatory access to unbundled xDSL-capable loops.™ These
parties generally point to disparities in SWBT’s performance data without providing additional
evidence of competitive harm. Allegiance and McLeodUSA argue, for example, that SWBT’s
data for missed installation due datés demonstrates a failure td meet the requirements of checklist
item 4. These parties have not indicated or otherwise submitted evidence that SWBT’s
performance has resulted in lost business, such as dissatisfied customers switching back to
SWBT because of mistakes in the provisioning process or increased operating costs.” Nor have
these parties shown evidence of disputes arising under interconnection agreements,
docummentation of cotnplaints provided to SWBT and subsequent efforts to resolve the
performance problems, or formal or informal complaints filed with regulatory agencies. As we
have stated in the past, isolated instances of performance disparity, along with evidence of
generally acceptable performance in other areas, are generally not sufficient on their own to show
that a BOC has failed to demonstrate compliance with the checklist.*?

190. As a final matter, we recognize that SWBT’s data indicate that it continues to
have some troubles with on-time provisioning of BRI loops, which are often used to provide
xDSL services.”™ These performance problems have affected both SWBT and competing
carriers alike. In particular, we note that, in Kansas, SWBT iissed an average of 23.7 percent of
the installation due dates for BRI loops during the period July through October 2000 in Kansas***
and missed an average 6f 15.85 percent during the same period in Oklahoma.* In Texas,

53 See Adelphia Comments at 2, 4; Allegiance Comments at 11-31; KMC Comments at 4-9; McLeodUSA

Comments at 7-22; Sprint Comments at 57-64.

9 Allegiance Comments at 20-23; McLeodUSA Comments at 9-12; Sprint Comments at 58, 60-61.

1 See Adelphia Commetits at 4. Adelphia explains that missed installation due dates irritate customers and often

affect Adelphia’s internal operations. We have not reviewed any evidence indicating specific instances in which
customers cancelled installation service or otherwise changed service providers because of missed installation due
dates.

% See Second BellSouth Louisiana Order, 13 FCC Red at 20718, para. 200.

3 See Allegiance Comments at 25.

4 See SWBT Aggregated Performance Data (Kansas), Measure No. 58-09 (*Percent SWBT Caused Missed Due
Dates = BRI Loop™), at 271-No. 58a.

3 See SWBT Aggregated Performance Data (Oklahoma), Measure No. 58:09 (“Percent SWBT Caused Missed
Due Dates — BRI Loop™), at 271-No. 58a.
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SWBT’s performance has been similar in this area.”*® We are persuaded that SWBT’s
performance has not put competing carriers at a disadvantage because SWBT’s data show that it
has consistently performed worse when installing BRI loops for its own uses, so that competing
carriers have generally enjoyed better installation service for BRI loops than SWBT’s retail
operations. As noted earlier in this Order, we evaluate SWBT’s checklist showing based on the
totality of the circumstances, and do not necessarily rely on its performance in a single
measurement.*’ We will continue to monitor SWBT’s performance in this area so that, if
SWBT’s performance deteriorates further, or if we find evidence that suggests discriminatory or
unequal treatment, we will take appropriate enforcement action.

(iii)y Provisioning Quality

191. We find that SWBT demonstrates that it provides competing carriers an
installation quality sufficient to afford them a meaningful opportunity to compete. As noted in
previous section 271 Orders, trouble reports within 30 days after an installation indicate the
quality of installation services provided to competing carriers.”*® In Kansas, SWBT has generally
met the benchmark of 6 percent for trouble reports within 30 days of an installation for the period
May through September 2000, and only missed the established standard by 0.7 percent in
October 2000 SWBT appeared to experience performance difficulties in only one month
during the period pertinent to its application. Specifically, in July 2000, SWBT reported a rate of
18.3 percent trouble reports within 30 days of an installation. In light of the generally steady
performance in Kansas, and because the sample size is so small, we conclude that SWBT’s poor
performance in July appears to constitute an aberration from the installation quality provided to
competing carriers. We likewise find that SWBT’s installation quality in Oklahoma affords
competing carriers a meaningful opportunity to compete. For the period July through October
2000, troubles were reported on average on 6.6 percent of xDSL-capable loops within 30 days of
installation, which was only 0.6 percent higher than the established benchmark.”™ Finally, we
note that SWBT’s performance in Texas has generally met the established benchmark.”!

™5 In Texas, SWBT missed 15.5 percent, 17.8 percent, and 17.3 percent of the due dates for BRI loops in August,

September, and October respectively. By contrast, SWBT missed 30 percent, 24.8 percent, and 27 percent of the
due dates for BRI loops installed fof its own retail operations. See SWBT Aggregated Performance Data (Texas),
Measure No. 58-09 (“Percent SWBT Caused Missed Due Dates — BRI Loop™), at 271-No. 58a.

7 See supra paras. 30-33.

5% SWBT Texas Order, 15 FCC Red at 18504-05, para. 299; Bell Atlantic New York Order, 15 FCC Red at 4073-

74, para. 222, n.711.

3 See SWBT Aggregated Performance Data, Measure No. 59-08 (“Percent Trouble Reports on N, T, C Orders
within 30 days — DSL — No Line Sharing™), at 271-No. 59c.

30 See SWBT Aggregated Performance Data (Oklahoma), Measure No. 59-08 (“Percent Trouble Reports on N, T,
C Orders within 30 days — DSL — No Line Sharing™), at 271-No. 59¢.

Bl See SWBT Aggregated Performance Data (Texas), Measure No. 59-08 (“Percent Trouble Reports on N, T, C
Orders within 30 days — DSL — No Line Sharing”), at 271-No. 5%¢.
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Because volumes of DSL loop orders are substantially higher in Texas than in either Kansas or
Oklahoma,™ and because the provisioning processes are identical, we conclude that SWBT’s
Texas performance demonstrates that SWB'T’s provisioning systemns and processes are capable of
consistently providing quality installation service to competing carriers.

192. Although SWBT’s data reveal some performance issues with BRI loops, we
conclude that these issues are not fatal to SWBT’s showing.™ As noted earlier, we evaluate
SWBT’s showing based on the totality of the circumstances, so that SWBT’s performance in a
single measurement or for a single category of loops is not necessarily dispositive for SWBT’s
showing of chécklist compliance.” In Kansas, competing carriers experienced an average of
12.3 percent trouble reparts within 30 days after installation of a BRI loop compared to an
average of 3.3 percent for SWBT’s retail operations from August through October.*” In
Oklahoma, competing carriers experienced an average of 11.03 percent during the same period
compared to a 3.5 percent average for SWBT’s retail operations during the same period.”™ We
have ot fourid evidence that thése types of troubles on BRI loops have denied compéting carriers
a meaningful opportunity to compete. Moreover, SWBT’s performance in Texas shows an
improving trend in this area.™ Finally, SWBT’s ability to provide trouble-free loops in Kansas
and Oklahoma is generally good. Based on the totality of SWBT’s performance in provisioning
xDSL-loops, we conclude that SWBT’s performance has not denied efficient competitors a
meaningful opportunity to compete.

32 1In Texas, SWBT processed 2,646 circuits in July, 3,343 circuits in August, 3,720 circuits in September, and

3,592 circuits in October 2000. See SWBT Aggregated Performance Data (Texas), Measure No. 59-08 (“Percent
Trouble Reports on N, T,C Orders within 30 days — DSL — No Line Sharing™), at 271-No. 59¢. By contrast, SWBT
processed orders for between 70 and 305 circuits in Kansas and Oklahoma during the same period. See SWBT
Aggregated Performance Data (Kansas and Oklahoma), Measure No. 59-08 (“Percent Trouble Reports on N, T,C
Orders within 30 days — DSL — No Line Sharing”), at 271-No. 59c.

3 See Allegiance Comments at 25 (asserting that performance issues exist with BRI loops).

™ Sée supra paras. 30-33.

5 See SWBT Aggregated Performance Data (Kansas), Measure No. 59-03 (“Percent Trouble Reports on N, T, C

Orders within 30 days — BRI Loop™), at 271-No. 59a.

56 See SWBT Aggregated Performance Data (Oklahoma), Measure No. 59-03 (“Percent Trouble Reports on N,T,

C Orders within 30 days — BRI Loop™), at 271-No. 59a.
7 In Texas, competing carriers experienced a 25 pereent trouble report rate within 30 days after installing BRI
loops in January 2000; by September 2000, SWBT’s performance improved so that competing carriers experienced
10.4 percent trouble report rate within 30 days of installing a BRI Ioop. See SWBT Aggregated Performance Data
(Texas), Measure No. 59-03 (“Percent Trouble Reports on N, T, C Orders within 30 days ~ BRI Loop™), at 271-No.
59a.
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(iv)y  Maintenance & Repair

193.  We conclude that SWBT demonstrates that it provides maintenance and repair of
unbundled xDSL-capable loops in a manner that affords efficient competitors a meaningful
opportunity to compete. In analyzing SWBT’s showing for its maintenance and repair service,
we continue to rely primarily upon the performance measurements identified in the Bell Atlantic
New York and SWBT Texas Orders, i.e., the mean tifne to repair, the repeat trouble report rate,
and the overall trouble report rate. We also evaluate SWBT’s maintenance and repair processes
and, because it uses the same processes throughout its region, SWBT’s performance in Texas.

194.  Maintenance and Repair Processes. We agree with the Kansas Commission and
the Oklahoma Commission that SWBT’s maintenance and repair processes are the same in these
states as in Texas. The maintenance process starts when a competing carrier contacts SWBT’s
Local Operations Center via telephone or uses a graphical user interface (GUI) or application-to-
application interface to initiate a trouble report.”® Employees in the Local Operations Center
perform testing and then route the trouble report to SWBT’s work units downstream in the
process. SWBT’s Central Office Operations perform any repair work needed in a central office;
SWBT’s Installation and Maintenance employees repair problems with SWBT’s outside plant.
SWBT’s employees use standardized methods and procedures to perform their maintenance and
repair work.” The Local Operations Center monitors the status of the repair work thronghout
the maintenance and repair process.® SWBT has shown that this process is the same as the one
used in Texas.>

195. Mean Time to Repair. SWBT’s performance data show a proven track record of
providing quality repair service to competing carriers operating in Kansas and Oklahoma. In
both states, SWBT has generally restored service for DSL loops in less than 5 hours, which is
significantly better than the established 9-hour standard.”” Although SWBT’s October
performance in Kansas missed the benchmark, we note that SWBT’s performance generally has
been acceptable. We believe that the disparity in SWBT’s data for a single month may be
attributable to the wide swings possible with low sample sizes. SWBT’s performance in Texas
appears to support this observation. In that state, SWBT has consistently restored service in an

538 Competitive carriers submit trouble reports through Toolbar Trouble Administration (TBTA) or the application-
to-application Electronic Bonding Trouble Administration interface. SWBT Noland/Smith Aff. at para. 99-105;
SWBT Mah Reply Aff. at para. 28.

% Id. at para. 28 and Attach. A (providing training course examples).

%0 Id at para. 29.

581 See SWBT November 6, 2000 Ex Parte; SWBT November 29, 2000 Ex Parte; SWBT May Reply Aff. at paras.

28-30; SWBT Noland/Smith Aff. at paras. 99-105.
2 See SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure No. 67-08 (“Mean Time to Restore
(Hours) — Dispatch — DSL — No Line Sharing™), at 271-No. 67c.
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average of less than 4 hours since June 2000.”* We find that, particularly in light of the
substantially greater volume of work required of SWBT’s workforce in Texas, SWBT’s
performance in Kansas and Oklahoma, indicates that its repair service affords competitors a
meaningful opportunity to compete.

196.  Repeat Trouble Report Rate. SWBT’s repeat trouble report data show that
competing carriers were rarely afflicted with continuing problems after a repair visit for a trouble
on DSL loops. In Kansas, competing carriers have not experienced any repeat trouble reports
since March 2000.>* Although SWBT has not performed as well in Oklahoma, SWBT’s data are
affected by the small number of repeat troubles. For example, only seven competing carriers
reported trouble reports on DSL loops in September 2000, and only one of those carriers
experienced a repeat trouble.’® Finally, SWBT’s performance in Texas, where it uses the same
maintenance and repair processes as are made available in Kansas and Oklahoma, shows that
competing carriers enjoy a repeat trouble report rate that is well below the established
benchmark.>*

197.  Trouble Report Rate. SWBT’s trouble report rates for DSL loops in Kansas and
Oklahoma further supports our conclusion that SWBT provides competing carriers with
maintenance and repair service in substantially the same time and manner as SWBT’s own retail
operations. Competing carriers in Kansas experienced a trouble report rate of only 2.75 percent
on average for the months of July through October 2000, which is on average below the 3 percent

33 See SWBT Aggregated Performance Data (Texas), Measure No. 67-08 (“Mean Time to Restore (Hours) —
Dispatch — DSL — No Line Sharing”), at 271-No. 67¢.

%4 See SWBT Aggregated Performance Data (Kansas), Measure No. 69-08 (“Repeat Reports — DSL — No Line
Sharing”™), at 271-No. 69c. SWBT’s performance for repeat trouble reports on BRI loops shows comparable
performance provided to competing carriers and to SWBT’s retail operations. Since May 2000, SWBT has
generally met the statistical parity standard for repeat troubles in Kansas. Although SWBT missed the parity
standard in August 2000, we note that this month involved a low volume of only four repeat trouble reports. See
SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure No. 69-03 (“Repeat Reports — BRI Loop”),
at 271-No. 69a.

3% SWBT’s Oklahoma performance is reported as 14.3 percent, which is just above the 12 percent benchmark. See
SWBT Aggregated Performance Data (Kansas), Measure No. 69-08 (“Repeat Reports = DSL = No Line Sharing”),
at 271-No. 69c¢.

3% See SWBT Aggregated Performance Data (Texas), Measure No. 69-08 (“Repeat Reports — DSL —~ No Line
Sharing™), at 271-No. 69¢. In the area of BRI loop repair performance, SWBT provides competing carriers
comparable repair service for BRI loops in Texas. For example, competing carriers experienced 17.5 percent, 11.5
percent, and 13.5 percent repeat trouble report rates in Texas for the months of August, September, and October
respectively. By comparison, SWBT’s retail operations experienced repeat trouble report rates of 15.3 pereent, 15.9
percent, and 17 percent for the same period. SWBT’s Oklahoma performance is reported as 14.3 percent, which is
just above the 12 percent benchmark. See SWBT Aggregated Performance Data (Kansas), Measure No. 69-03
(“Repeat Reports — BRI Loop™), at 271-No. 69a.
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benchmark.’” Similarly, competing carriers in Oklahoma experienced ar average of only 2.32
percent during the same period.”® Furthermore, SWBT’s performance in Texas demonstrates
that it is capable of continuing to provide quality maintenance and repair service to competing
carriers as volumes increase.’®

b. Voice-Grade Stand-Alone Loops

198. We conclude that SWBT demonstrates that it provides voice grade unbundled
loops in a nondiscriminatory manner. At the outset, we note that SWBT does not provide as
many voice-grade loops in Kansas and Oklahoma as it does xDSL-capable loops in those states,
making the difficulty of analyzing data based on low volumes even more acute. We therefore
look towards SWBT’s performance in Texas to assist our analysis of SWBT’s showing that it
provides unbundled voice grade loops in accordance with the checklist requirements. Finally, we
note that SWBT’s provisioning processes are the same for voice grade unbundled loops as for
xDSL-capable loops.”

) Heot Cut Loop Provisioning

199. We find that SWBT demonstrates that it provides unbundled loops through the
use of coordinated conversions of active customers from SWBT to competing carriers, a process
known as “hot cuts,” in accordance with the requirements of checklist item 4. Because there is
no retail equivalent to a hot cut, SWBT must demonstrate that it provides unbundled Ioops
through hot cuts “in a manner that offers an efficient competitor a meaningful opportunity to
compete.”””

200. Hot Cut Process. SWBT makes available the same two hot cut processes that it
makes available in Texas: the fully coordinated hot cut (CHC) process and the frame due time
(FDT) hot cut process. CHC orders are manually handled in SWBT’s order processing center
and require intensive coordination and communication between SWBT and the competing carrier

%7 SWBT’s trouble report rates for DSL loops provided to competing carriers were 4.2 percent, 1.7 percent, 2.0

percent, and 3.1 percent for the months of July, August, September, and October 2000 respectively. See SWBT
Aggregated Performance Data (Kansas), Measure No. 65-08 (“Trouble Report Rate — DSL — No Line Sharing™), at
271-No. 65c; see also SWBT Reply at 64.

8 See SWBT Aggregated Performance Data (Oklahoma), Measure No. 65-08 (“Trouble Report Rate — DSL — No

Line Sharing”), at 271-No. 65c.

5% In Texas, SWBT has consistently maintained a trouble report rate for DSL loops below the 3 percent benchmark
since April 2000. Since July, SWBT’s Texas average has been 2.4 percent for DSL loops without line sharing. See
SWBT Aggregated Performanee Data (Texas), Measure No. 65-08 (“Trouble Report Rate — DSL — No Line
Sharing™), at 271-No. 65c.

5 SWBT Chapman Aff. at 3; SWBT Mah Reply Aff. at 23-27; SWBT November 29, 2000 Ex Parte at 2-3.

"' See Bell Atlantic New York Order, 15 FCC Red 4104, para. 291.
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during the actual cutover from SWBT to the competing carrier.” FDT hot cuts require both
SWBT and the competing carrier to perform necessary work at pre-arranged times, with no
communication required at the time of the hot cut.’” Unlike CHC orders, FDT orders are
capable of flowing throngh SWBT’s order processing center without manual work by SWBT’s
representatives.”™ Competing carriers may freely choose between CHCs and FDT conversions,
selecting the cutover methods that best fits their resources and priorities.”” We note, however,
that very few competitive LECs have used the FDT provisioning process during the months
leading up to the filing of this application.”

201. We find that SWBT demonstrates that it provides hot cuts in Oklahoma and
Kansas in accordance with checklist item 4 because competing carriers can choose freely
between the CHC and FDT hot cut processes, and because it provides CHCs in a timely manner,
at an acceptable level of quality, with minimal service disruption, and with a minimum number
of troubles following installation. In our SWBT Texas Order, we concluded that SWBT
provisioned hot cut loops through the CHC process in compliance with the criteria established in
our earlier 271 orders,” but that SWBT could not establish checklist compliance based on FDT
conversions because of problems with service disruptions. ™ Nevertheless, we concluded that
SWBT provided hot cuts in Texas in accordance with checklist item 4 because competing
carriers could choose freely between the CHC and FDT hot cut processes, and because the CHC
process was in compliance with our hot cut processing criteria. Similarly, in this Order, we do
not rely on the FDT hot cut process because carriers have not yet relied on this process
sufficiently for us to conclude that SWBT demonstrates compliance with checklist item 4 based
on FDT conversions. We thus conclude that SWBT demonstrates that it provides hot cuts in
Oklahoma and Kansas in accordance with checklist item 4 because competing carriers can
choose freely between the CHC and FDT hot cut processes, and because it provides CHCs in
compliance with the criteria established in our earlier 271 proceedings.

202.  Hot Cut Timeliness. We find that SWBT demonstrates that it can complete a
substantial percentage of CHCs it provisions within a reasonable time interval.”” Under the

2 SWBT Noland/Smith Aff. at para. 114.

P Id.; see also SWBT Texas Order, 15 FCC Rcd 18492-93, paras. 271-72.

5™ SWBT Noland/Smith Aff. at para. 114 n.14.

5 SWBT Application at 96; SWBT Noland/Smith Aff. at para. 114

56 SWBT Noland/Smith Aff. at para. 119 (stating that during July through September, “SWBT has received orders
to provision only 2 loops via the FDT process in Oklahoma, and 8 loops in Kansas™).

77 See SWBT Texas Order, 15 FCC Red at 18487, paras. 260-61.

T Seeid.
T See, e.g., Bell Atlantic New York Order, 15 FCC Rcd at 4114-15, para. 309 (finding that Bell Atlantic was able
to complete at least 90 percent of competing carrier hot cut orders of fewer than 10 lines within a one-hour interval).
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performance measurements developed by the Texas Commission, and adopted by the Kansas and
Oklahoma Commissions, SWBT’s hot cut performance is measured according to the percentage
of hot cut loops in orders of less than 10 lines that SWBT completes within one hour.” In
Kansas, the aggregated data from July 2000 through October 2000 indicate that SWBT
completed an average 96.5 percent of all CHC loops from orders with less than 10 lines within 1
hour.”® In Oklahoma, the aggregated data from July 2000 through October 2000 indicate that
SWBT completed an average 94.2 percent of all CHC loops from orders with less than 10 lines
within 1 hour.™ We are further encouraged that SWBT’s performance in Kansas and Oklahoma
on hot cut timeliness appears consistent with its current performance in Texas, where SWBT,
using the same CHC process, has completed an average of 97 percent of all CHC loops from
orders with less than 10 lines within 1 hour from August 2000 through October 2000.°® Thus,
we find that the aggregated data demonstrate that SWBT can provision a substantial percentage
of competing carrier CHC loops within a 1 hour interval, and that this evidence is sufficient to
overcome the claims of a few carriers discussed below that argue SWBT’s hot cut provisioning is
not performed in a timely manner. ’ "

203.  Hot Cut Quality. We further conclude that SWBT demonstrates that it provisions
CHC s at a level of quality that offers efficient competitors a meaningful opportunity to compete.
Upon review of the evidence in the record regarding hot cut installation quality, and specifically
the outage rate associated with failed SWBT CHCs, and the trouble rate following CHC
installation, we find that SWBT demonstrates that it provisions CHCs to competitors in a manner
that meets the requirements of the cheeklist.

%0 SWBT Noland/Smith Aff. at para, 118. We relied on similar data in our Texas 271 proceeding. We recognize,

however, that PM 114.1 has been revised to track conversions with loop on a one-hour completion basis for orders of

“less than 10 lines, rather than orders of less than 11 lines. This change does not affect our analysis. See SWBT
Aggregated Performance Data, Kansas and Oklahoma, Measurement No. 114.1 (“CHC/FDT LNP with Loop
Provisioning Interval”) (“Coordinated Hot Cut, Frame Due Time™) at 271-No. 114.1-01- 114.01-05.

B See SWBT Noland/Smith Aff., Attachment C (providing July data for CHC loops for orders with less than 11
lines); SWBT Aggregated Performance Data Kansas, Measurement No: 114.1-01 at 271 -No. 114.1-01 (providing
August through October data for CHC loops from orders with less than 10 lines). We also note that from July
through October, SWBT completed 100 percent of FDT hot cut toops from orders with less than 10 lines within 1
hour. See SWBT Noland/Smith Aff., Attachment C (providing July data for FDT loops completed within 1 hour);
SWBT Aggregated Performance Data, Kansas, Measurement No. 114.1-03 at 271-No. 114.1-03 (providing August
through October data for FDT loops from orders with less than 10 lines).

%82 See SWBT Noland/Smith Aff., Attachment C (providing July data for CHC loops for orders with less than 11
lines); SWBT Aggregated Performance Data, Oklahoma, Measurement No. 114.1-01 at 271-No. 114.1-01
(providing August through October data for CHC loops from orders with less than 10 lines). We also note that from
July through October, SWBT completed 100 percent of FDT hot cut loops from orders with less than 10 lines within
1 hour. See SWBT Noland/Smith Aff., Attachment C (providing July data for FDT loops completed within 1 hour);
SWBT Aggregated Performance Data, Oklahoma, Measurement No. 114.1-03 at 271-No. 114.1-03 (providing
August through October data for FDT loops from orders with less than 10 lines).

% SWBT Aggregated Performance Data, Texas, Measurement No. 114.1-01 at 271-No. 114.1-01 (providing
Angust through October data for CHC loops from orders with less than 10 lines).
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204. Because outages that occur on the day of a CHC were not reported by a SWBT
performance measurement at the time of its application,® we rely, when possible, on outage data
that has been reconciled by the state comiission. Under the auspices of the Texas Commission,
SWBT and AT&T established the Performance Process Improvement Group (PPIG) to reconcile
SWBT and competing carrier data relating to unexpected hot cut outage data, including such data
in Kansas.” In Kansas, the PPIG has focused its efforts on reconciling data for the Kansas City,
Kansas and Kansas City, Missouri serving area.** During the period from June through August,
reconciled data for the Kansas City market area demonstrate that SWBT completed at least 97.24
percent of CHCs without a service outage.” Because the PPIG data reveal that during the period
from June through August 2000, an average of less than 3% of all CHC loops that SWBT
provisioned resulted in end-user service outages caused by SWBT provisioning failures, we
conclude that SWBT makes available a hot cut process that provides efficient competitors a
meaningful opportunity to compete.”

205. In OKlahoma, neither AT&T nor any other competitive LEC has requested data
reconciliation.® As such, to assess the outagé rate in Oklahoma, SWBT shows, based on its own
internal records, that it completed 100% of CHCs without a service outage from April 2000 to
August 2000.”° SWBT further states that the only competitive LEC to complain about hot cut
performance before the Oklahoma Commission was AT&T and that AT&T chose not to pursue
data reconciliation in Oklahoma.™ We also note that no competitive LEC has complained of
loop conversion-related outages in Oklahoma in this proceeding.”* We thus conclude that the

584 As part of the Texas six-month performance measurement review, the Texas Commission adopted new PM

115.1 to measure the percent of CHC/FDT circuits for which the CLECs submits a trouble report on the day of the
conversion, or before noon the next business day. See SWBT Noland/Smith Aff. at para. 131. SWBT’s October
data for PM 115.1 show no trouble reports in either Kansas or Oklahoma. See SWBT Aggregated Performance

Data, Kansas and Oklahoma, Measurernent No. 115.1 at 271-No.-115.1 (providing August through October data).

%3 See SWBT Noland/Smith Aff. at paras. 120-28 (discussing the PPIG reconciliation process); see also SWBT
Texas Order, 15 FCC Rcd at 18488-92, paras. 263, 269-71 (describing the PPIG process in Texas). No Oklahoma
CLEC requested reconciliation of outage data. See SWBT Noland Smith/Aff. at para. 120.

3% Because Kansas City, Kansas and Kansas City, Missouri are in the same LATA, and are served off a single
AT&T switch, the results for both cities have been combined pursuant to AT&T’s request. Id. at para. 122.

7 SWBT Application at 97.
%85 See SWBT Noland/Smith Aff. at paras. 124-25.
% Id. at para. 129.

30 See SWBT Application at 99.

P See id. at para. 129.

2 Several commenters assert that SWBT has failed to meet the Commission’s minimum standards for hot cut

performance based on a one-month anomaly in June 2000 in the Oklahoma data for PM 114-01 concerning
premature disconnects involving the provisioning of local number portability without the loop. See Allegiance
(continued....)
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record demonstrates that the CHC process SWBT makes available to competing carriers in
OKklahoma mininiizes service disruptions that may deny an efficient competitor with a
meaningful opportunity to compete.

206. We conclude that SWBT demonstrates that competing carrier end users
experience only very low rates of installation troubles on lines provisioned by CHCs. From June
through August 2000, competing carriers experienced troubles within 7 days after installation on
an average of 1.45 percent of CHCs in Kansas and 2.34 percent of CHCs in Oklahoma.™
Although the Oklahoma trouble report data are slightly higher than that which we found to
comply with chiecklist item 4 in Texas,” there were only three reported instances of trouble in
Oklahoma, and no commenter has complained about SWBT’s Oklahoina CHC performance from
July 2000 through October 2000.*” Thus, we find that SWBT installs hot cuts in Oklahoma of
sufficient quality to provide an efficient competitor with a meaningful opportunity to compete.**

207. We reject commenters’ argument that, in Kansas, SWBT’s true performance
provisioning hot cuts is fiot captured in the performance data. For example, commenters argue
that the CHC process is fundamentally fltawed leading to customer outages,” and that the hot cut
performance data does not capture all of the SWBT-caused outages. In addition, KMC argues
that, based on the performance data, it seems obvious that SWBT uses a different CHC procéss
in Kansas and Oklahoma than the CHC process that it uses in Texas.*® Based on the record in
this proceeding, we find commmenteris’ anecdotal evidence insufficient to overcome SWBT’s
demonstrated compliance in Kansas with the timeliness and quality performance metrics

discussed above.*” We also reject Sprint’s argument that its troubles with the FDT process in
(Continued ffom previous page)
Comments at 30-32; McLeodUSA Commients at 22-23. We feject this assertion because these commenters rely on
a measurement that does not capture premature disconnects involving loop conversions. PM 114-01 measures
premature disconnects for LNP conversions without loops. See SWBT Smith Reply Aff. at para. 10.

% See SWBT Noland/Smith Aff., Attachment G. SWBT includes trouble reports received on the day of
conversion in this data. Id. at para. 133.

%% SWBT Texas Order, 15 FCC Rcd. at 18493, para. 274 (finding that a 1.5 percent trouble rate for CHC in Texas
complied with checklist item 4).

3 See SWBT Noland/Smith Aff. at para. 134.

%6 See generally SWBT Texas Order, 15 FCC Red. at 18493, para. 274.

7 See Adelphia Lippold Decl. para. 7; KMC Comments at 4; Sprint Comments at 62-63.

% KMC Comments at 5-6.

% See Adelphia Lippold Decl. para. 7; Sprint Comments at 62-63.

%0 See Letter from Andrew Klein, Counsel to KMC, to Magalie Salas, Secretary of the Federal Communications

Commission, CC Docket No: 00-217 (Dec. 7, 2000).
01 See SWBT Noland/Smith Aff. at para. 116 (stating that the CHC-and FDT processes and procedures in Kansas
and Oklahoma are the same that SWBT uses in Texas).
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Kansas warrant a finding of checklist non-compliance.*” As discussed above, because we do not

rely on the FDT process to find that SWBT demonstrates compliance with checklist item 4,
Sprint’s alleged problems using the FDT process are not fatal to this application. We expect,
however, that SWBT will address these issues with Sprint, and will continue to improve the FDT
process as more competing carriers choose to avail themselves of this option.

(ii) New Stand-Alone Loop Provisioning

208. We find that SWBT demonstrates that it provisions new unbundled stand-alone
voice grade loops in accordance with the requirements of checklist item 4. When SWBT does
not presently service the customer on the line in question, a hot cut loop is not required. In such
instances, a competing carrier obtains a new stand-alone loop from SWBT, which dispatches a
technician to the customer’s premises to complete the installation. We find that SWBT
demonstrates that it provisions xDSL-capable loops for competing carriers in substantially the
same time and manner that it installs xXDSL-capable loops for its own retail operations. In
analyzing SWBT’s provisioning for new stand-alone loops, we continue to rely primarily upon
the performance measurements identified in the Bell Atlantic New York and SWBT Texas
Orders, i.e., missed installation due dates and average installation intervals. We nete that
SWBT’s provisioning processes for new stand-alone loops mirrors its processes for provisioning
xDSL-capable loops, which we find is identical in Kansas, Oklahoma, and Texas.

209. Average Installation Interval. Based on the record, we find that SWBT
provisions new unbundled stand-alone loops to competing carriers in substantially the same time
and manner as it does for its own retail service. Since July 2000, SWBT has generally met its 3-
day target average installation interval for both 8.0 dB and 5.0 dB loops provided to competing
carriers in both Kansas and Oklahoma.*® SWBT’s performance in Texas, where it has been
handling greater volumes for a longer period of time, shows that SWBT has consistently met the
established benchmarks for unbundled voice grade loops provided on a stand-alone basis.*

%2 Sprint Comments 62-64; Sprint Supp. Comments 5-7.

B3 See SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure No. 55-01 (*“Average Installation
Interval — 8.0 dB Loop™), at 271-No. 55a (indicating that SWBT met the 3-day benchmark between July and October
2000); SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure No. 55-01 (“Average Installation
Interval — 5.0 dB Loop”), at 271-No. 55a; SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure
No. 56-01 (“Percent Installed Within X Days — 8.0 dB Loop”), at 271-No. 56a (showing that SWBT generally
installed 100 percent of the loops in the requested 3-day interval). We recognize that, in Oklahoma, SWBT installed
only 83.3 percent of 8.0 dB loops in the 3-day interval for the month of October 2000. We conclude, however, that
SWBT’s performance is masked in large part due to the low volume of orders for that month. See id. (indicating that
SWBT received only 6 orders for 8.0 dB loops during October 2000).

8¢ See SWBT Aggregated Performance Data (Texas), Measure No. 55-01 (“Average Installation Interval ~ 8.0 dB

Loop”), at 271-No. 55a (indicating that SWBT met the benchmarks for loop orders of all quantities between July and
October 2000); SWBT Aggregated Performance Data (Texas), Measure No. 55-01 (“Average Installation Interval —
5.0 dB Loop™), at 271-No. 55a.
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210. Missed Installation Due Dates. During the same period, SWBT missed either a
lower percentage 6f installation due dates for competing carriers than for itself or a comparable
percentage, depending on whether field work was required.” For installations of 8.0 dB loops
that did not require field work, SWBT did not meet the parity standard in Oklahoma for several
months leading up to its application. SWBT persuades us, however, that the disparity in its data
most likely stems from differences in the mix of work performed.*® Furthermore, SWBT’s
Texas performance data show that, for substantially greater volumes, SWBT usually misses less
than 1 percent of the installation due dates for 8.0 dB loops that do not require field work.*”

211. Because these disparities in performance appear to be isolated and minimal, and
because SWBT has demonstrated an ability to meet most of its other relevant benchmark and
parity standards for other loop-related measurements, we are not persuaded by the arguments of
KMC and others that certain isolated failures to meet due dates on SWBT’s part shows that
SWBT fails to provide voice grade loops in a nondiscriminatory manner.® Again, no party has
submitted evidence to show that SWBT’s performance has resulted in actual competitive harm.

(iii)y Maintenance and Repair of Voice Grade Loops

212. 'We conclude that SWBT demonstrates that it provides maintenance and repair
functions for unbundled voice grade local loops to competing carriers in substantially the same

85 See SWBT Aggregated Performance Data (Kansas), Measure No. 65-08 (“Percent SWBT Caused Missed Due
Dates — 8.0 dB Loop — Field Work™), at 271-No. 58a. Although SWBT missed 33.3 percent of its installation due
dates for competing carriers in September, there were only three orders in that month and SWBT missed only one of
them. In light of the extremely low volume in Kansas for September, we conclude that SWBT’s performance
measurement does not reflect its true capabilities and provisioning quality. Furthermore, we note that most 8.0 dB
loops do not require field work, and that SWBT’s performance towards competing carriers has surpassed SWBT’s
performance for its retail operations in such instances in Kansas. See SWBT Aggregated Performance Data
(Kansas), Measure No. 58-02 (“Percent SWBT Caused Missed Due Dates — 8.0 dB Loop —~ No Field Work™), at
271-No. 58a.

¢ SWBT Reply at 59; SWBT Dysart Aff. at paras. 79-81; SWBT Dysart Reply Af. at para. 48. SWBT explains
that it often assigns changes to a customer’s service features (e.g., adding voice mail, call waiting, or caller
identification) to the performance measurement “8.0 dB loop without field work.” Because changing a customer’s
service features is not labor-intensive work, SWBT rarely fails to meet an assigned due date. By contrast, installing
an 8.0 dB loop for a competing carrier requires more labor-intensive work and frequently takes longer than SWBT
Application at 95; SWBT Reply at 59-60. After accounting for the discrepancies, SWBT met the parity standard for
six months in the period January through August 2000. SWBT Reply at 59-60.

%7 In Texas, SWBT has provisioned at least 2,200 unbundled 8.0 dB loops per month since February 2000 and
generally misses less than two dozen due dates per month. SWBT has generally missed a comparable percentage of
due dates for its own retail operations during the same time period. See SWBT Aggregated Performance Data
(Texas), Measure No. 58-02 (“Percent SWBT Caused Missed Due Dates — 8.0 dB Loop —No Field Work™), at 271-
No. 58a.

608 Allegiance Comments at 20-23; KMC Comments at 7-8; McLeodUSA Comments at 9=15.
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time and manner as it does for its own retail customers.”” SWBT misses its own repair
commitments for voice grade loops more frequently than it misses repair commitments for
competing carriers.®’® Competing carriers enjoy a lower rate of repeat trouble reports than
SWBT’s retail operations.”' In both Kansas and Oklahoma, competing carriers experience a
comparable percentage of trouble reports as SWBT’s retail operations.”? Likewise, SWBT
demonstrates that it restores service for voice grade loops faster for competing carriers than for
its own retail operations.®” When measured against the applicable parity standards, SWBT’s
performance measurements show that it often provides substantially better repair service to
competing carriers than to itself.*"*

%% SWBT’s maintenance and repair process for voice grade loops is identical to the process described for xXDSL-

capable loops.

$10 See SWBT Aggregated Performance Data, Measure No. 66-01 (“Missed Repair Commitments — 2 Wire Analog
8.0 dB Loop™), at 271-No. 65d-66a.

1" Since June 2000, competing carriers have experienced a far lower repeat trouble report rate than SWBT’s retail

operations for 8.0 dB loops. In Kansas, competing carriers experienced repeat trouble report rates of 5.9 percent, 0
percent, and 5.9 percent for the months of August, September, and October respectively; by comparison, SWBT’s
retail operations experienced 12.5 percent, 11.8 percent, and 10.2 percent repeat troubles for the same months. In
Oklahoma, competing carriers experienced O percent, 2.9 percent, and 5.6 percent for the months of August,
September, and October respectively; by comparison, SWBT’s retail operations experienced repeat trouble report
rates of 13.4 percent, 11.8 percent, and 11.2 percent for the same months. See SWBT Aggregated Performance Data
(Kansas and Oklahoma), Measure No. 69-01 (“Repeat Reports — 8.0 dB Loop with Test Access”), at 271-No. 69a.
SWBT’s performance for 5.0 dB loops has been comparable. See SWBT Aggregated Performance Data (Kansas
and Oklahoma), Measure No. 69-02 (“Repeat Reports — 5.0 dB Loop with Test Access™), at 271-No. 69a. Finally,
SWBT’s performance in Texas, where SWBT has generally met its established parity standards while handling
larger volumes, shows that competing carriers generally receive fewer repeat troubles than SWBT’s retail operations.
See SWB'T Aggregated Performance Data (Texas), Measure No. 69-01 (“Repeat Reports — 8.0 dB Loop with Test
Access”), at 271-No. 6%a.

2 SWBT Reply at 60, 63.
63 See SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure No. 67-01 (“Mean Time to Restore
(Hours) — Dispatch — 8.0 dB Loop with Test Access™), at 271-No. 67¢.

1 See id. In Kansas, SWBT restored 8.0 dB loops for competing carriers in 4.34 hours in July, 13.77 hours in

August, 1.97 hours in September, and 3.62 hours in October. By comparison, SWBT restored its own 8.0 dB loops
in 20.67 hours in July, 17.88 hours in August, 17.43 hours in September, and 9.42 hours in October. SWBT’s
Kansas data for July and September show statistically significant results in favor of competing carriers. In
Oklahoma, SWBT restored 8.0 dB loops for competing carriers in 3.37 hours in July, 3.14 hours in August, 3.59
hours in September, and 1.66 hours in October. By comparison, SWBT restored its own 8.0 dB loops in 29.95 hours
in July, 18.24 hours in August, £7.24 hours in September, and 13.08 hours in October. SWBT’s Oklahoma data for
July through October show statistically significant results in favor of competing carriers.
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c. High Capacity Loop Performance

213. We recognize that SWBT’s performance with respect to provisioning high
capacity loops on time has been poor in Kansas and Oklahoma. ®* Given the low volumes of
orders for high capacity loops in these states,”® we cannot find that SWBT’s performance for
high capacity loops results in a finding of noncompliance for all loop types. As noted above,
SWBT performs at an acceptable level for most types of unbundled local loops. We note that
SWBT uses the same processes for provisioning, maintaining, and repairing unbundled high
capacity loops as it uses for other types of unbundled local loops.*"” In addition, we note that
SWRBT installed high capacity loops for carriers in Kansas in 2.7 days on average, and in 5.8 days
on average in Oklahoma, for the period August through October 2000.*® In both states, SWBT
has improved its performance in October 2000. SWBT’s average installation intervals indicate
that it provisions DS-1 loops tq competing carriers in a timely manner, and that SWBT quickly
overcomes the challenges presented by a lack of facilities. We disagree with IP, KMC,
Allegiance, and McLéodUSA that SWBT’s failure to meet its installation dates for DS-1 loops in
some cases requires a finding of checklist noncompliarice.®”® Again, we look to the totality of the
circumstances in evaluating SWBT’s performance in providing loops in accordance with the
checklist requirements. Although we recognize specific performance problems for high capacity
loops, we do not find that this disparity in and of itself is enough to render a finding of checklist
noncompliance. We stress, however, that we will be actively monitoring SWBT’s performance
in this area and we will take swift and appropriate enforcément action in the event SWBT’s
provisioning performance for high capacity loops fails to improve.

§13 See SWBT Reply at 62. SWBT missed on average 47.8 percent of its installation commitments in Oklahoma
between July and October 2000, and 33.1 percent on average in Kansas during the same period. See SWBT
Aggregated Performance Data (Kansas and Oklahoma), Measure No. 58-06 (“Percent SWBT Caused Missed Due
Dates — DST Loop™), at 271-No. 58b; see Adelphia Comments at 4 (asserting that SWBT failed to meet due dates for
installing DS-1 loops); but see SWBT D. Smith Reply Aff. at paras. 40-48. SWBT’s performance in Texas has been
equally poor. See SWBT Aggregated Performance Data (Texas), Measure No. 58-06 (“Percent SWBT Caused
Missed Due Dates — DS1 Loop™), at 271-No. 58b.

616 High-capacity loops comprise only 9.6 percent of the recent loop volume in Oklahoma and 15.7 percent of the

recent loop volume in Kansas. From July through October, SWBT received 123 orders for DS-1 loops in Kansas
(out of 1270 total for all loop types) and 210 orders (out of 1334 total) in Oklahoma. By contrast, SWBT received
1003 orders for DS-1 loops in Texas during the same period. See SWBT Aggregated Performance Data, Measure
No. 58-06 (“Percent SWBT Caused Missed Due Dates — DS1 Loop™), at 271-No. 58b.

$17 See SWBT November 29, 2000 Ex Parte ai 2,4.

% See SWBT Aggregated Performanee Data (Kansas and Oklahoma), Measure No. 58-06 (“Percent SWBT
Caused Missed Due Dates — DS1 Loop™), at 271-No. 58b.

619 Adelphia Comments at 4; Allegiance Comments at 15, 17, 18; IP Comments at 4-5; KMC Comments at §;
McLeodUSA Comments at 11, 13.
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d. Line Sharing
(i) Background

714.  On December 9, 1999, the Commission released the Line Sharing Order, which
introduced new rules requiring BOCs to offer requesting carriers unbundled access to the high-
frequency portion of local loops.™ In the Line Sharing Order, we acknowledged that it could
take as long as 180 days from the release of our order for BOCs and other incumbent LECs to
develop and deploy the technical and operational modifications necessary to implement the new
rules. This 180-day period concluded on June 6, 2000, approximately four months before SWBT
filed the instant application. Accordingly, SWBT must demonstrate that it has a legal obligation
to provide nondiscriminatory access to line sharing, i.e., the unbundled high-frequency portion of
the local loop.

(i) Discussion

215. We find that SWBT demonstrates that, as of June 1, 2000, it has been making line
sharing available in both Kansas and Oklahoma. SWBT makes line sharing available to
competing carriers in an optional amendment to the K2A and the O2A.*" Until recently,
however, no competing carriers submitted orders for the high-frequency portion of the loop.”> .
We conclude that we should not fault SWBT for the failure of competing carriers to deploy DSL *
service through line shared loops. We therefore focus our analysis of SWBT’s line sharing
performance for checklist ¢c6mpliance on SWBT’s processes for provisioning line shared loops.
To the extent there is any activity, we would expect to rely primarily upon the categories of
performance measurements identified in the Bell Atlantic New York and SWBT Texas Orders.
Specifically, a sucecessful BOC applicant could provide evidence of BOC-caused missed
installation due dates, average installation intervals, trouble reports within 30 days of installation,
mean time to repair, trouble réport fates, and repeat trouble report rates. In addition, a successful
BOC applicant should provide evidence that its central offices are operationally ready to handle
commercial volumes of line sharing and that it provides competing carriers with
nondiscriminatory access to the pre-ordering and ordering OSS functions associated with the
provision of line shared loops, including access to loop qualification information and databases.
Finally, to the extent that a BOC applicant relies npon commercial data from another state to

20 See Deployment of Wireline Services Offering Advanced Telecommunications Capabilities and Implementation
of the Local Competition Provisions of the Telecommunications Act of 1996, Third Report and Order, CC Docket
No. 98-147, Fourth Report and Order, CC Docket No. 96-98, 14 FCC Red 20912 (1999) (Line Sharing Order),

recon. pending.

621

SWBT Sparks Aff. at para. 104, Attach. C-KS and C-OK.

522 SWBT Deere Aff. at paras. 121-25; SWBT Chapman Aff. at paras. 57-101; SWBT Sparks Aff. at paras. 104-07.

In October 2000, SWBT provisioned a single line shared loop to competing carriers in Oklahoma and none to
carriers in Kansas. See SWBT Aggregated Performance Data (Kansas and Oklahoma), Measure No. 58-10
(“Percent SWBT Caused Missed Due Dates — DSL —Line Sharing”™), at 271-No. 58c.
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establish that it is providing nondiscriminatory access to line shared loops in a state where it
requests section 271 authority, it should provide evidence that the OSS and provisioning
processes are identical. To the extent its OSS provisioning processes are not identical, a BOC
applicant bears the burden of showing that whatever differences are present are not material. In
the instant application, because SWBT is nét processing orders for line sharing from competing
carriers in commercial volumes in either Kansas or Oklahoma, we look to SWBT’s performance
in Texas to assist our evaluation. In addition, we rely on SWBT’s performance towards its
separate affiliate, Advanced Solutions, Inc. (ASI), to assist our evaluation because SWBT has
provided substantial volumes of line shared loops to its separate affiliate.*”

216.  Ordering, Provisioning, and Maintenance Processes. We conclude that SWBT
demonstrates that it has implemented the necessary processes for provisioning and maintaining
the high-frequency portion of the loop in both Kansas and Oklahoma. The ordering,
provisioning, and maintenance processes are nearly identical to those used to provision stand-
alone xDSL-capable loops.” To order the unbundled high-frequency portion of the loop in any
state in the SWBT region, competing carriers submit LSRs (through an application-to-application
interface, a graphical user interface (GUI), or manually) to SWBT’s Local Service Center in
Dallas, Texas.*” The LSR used by competing carriers is generally the same as the LSR used for
stand-alone xDSL-capable loops, but some additional information (e.g., power spectral density
information) is required to order the high-frequency portion of the loop.”

217.  Line Sharing Performance Data. Only recently have competing carriers started
purchasing the unbundled high-frequency portion of the loop from SWBT, and even then, only
one competing carrier ordered a single line shared loop.”” SWBT has been providing line
sharing to competing carriers in Texas, however, and has been using the same provisioning and
maintenance processes in Texas as it uses in Kansas and Oklahoma. In addition, because SWBT
has been providing line sharing to its separate affiliate in Kansas, Oklahoma, and Texas, we can
rely on SWBT’s performance towards its separate affiliate to evaluate its operations in these
states. We therefore look to SWBT’s performance towards its affiliate and towards competing
carriers in Texas to evaluate SWBT s ability to accommodate requests for line sharing in Kansas
and Oklahoma once competing carriers start to order the product.

2 See n. 327, supra (discussing recent court deciston relating to this affiliate).

624 SWBT Chapman Aff. at paras. 3, 57-58, 71-97; SWBT Cullen Aff. at para. 8; SWBT November 29, 2000 Ex

Parte at 3, 5.

52> SWBT Chapman Aff. at para. 80; SWBT Noland/Smith Aff. at paras. 15 and 29.

6 SWBT Chapman Aff. at paras. 81-84.

%2 One competing carrier ordered one line shared loop in October 2000. See SWBT Aggregated Performance Data

(Kansas and Oklahoma), Measure No. 58-10 (“Percent SWBT Caused Missed Due Dates — DSL —Line Sharing”), at
271-No. 58c.
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218. SWBT demonstrates that, in Texas, it provisions the unbundled high-frequency
portion of the loeal loop to competing carriers in substantially the same time and manner as
SWBT does for its own advanced services separate affiliate. In particular, SWBT provisioned
line shared loops to competing carriers 3.44 and 3.55 days in September and October 2000
respectively.”® By contrast, SWBT took about one day longer to provision the same type of line
shared loops to its separate affiliate. Moreover, SWBT missed only 2.1 and 1.8 percent of the
installation due dates for line shared loops provided to competing carriers during the same
months. We also find that SWBT installs the high frequency portion of the loop at an acceptable
level of quality.” Although SWBT has not performed as well in the maintenance and repair of
line shared loops as it has for stand-alone DSL loops, SWBT demonstrates that competing
carriers experience a comparable percentage of trouble reports on line shared loops as SWBT’s
separate affiliate.” Siniilarly, competing carriers have experienced comparable repair times for
line shared loops as SWBT’s separate affiliate, even though SWBT’s repair times were slow in
September and October 2000.”' SWBT’s performance in Texas provides reasonable assurances
that competing carriers will experience comparable service in Kansas and Oklahoma once they
start ordering line shared loops.

219. We find that SWBT’s performance towards its separate affiliate in Kansas and
Oklahoma supports our analysis. In both states, SWBT has provisioned line shared loops to its
separate affiliate in less than 5 days, since June 2000, while coping with substantial volumes.**
Similarly, SWBT missed less than 1.5 percent of the installation due dates for line shared loops
provided its affiliate in September and October 2000.%* In light of SWBT’s showing that orders

28 See SWBT Aggregated Performance Data (Texas), Measure No. 55.1-03 (“Average Installation Interval — DSL
— Line Sharing — Requires No Conditioning”), at 271-No. 55.1. Although SWBT made available line sharing within
its region as of June 1, 2000, SWBT did not having line sharing performance data available until September 2000.
As a result, we only have two months of performance data to examine for this application.

29 SWBT Aggregated Performance Data, Measure No. 5§9-09 (“Percent Trouble on N, T, C Orders within 30 Day
— DSL - Line Sharing”), at 271-No. 59%¢.

%0 In Texas, competing carriers experienced a trouble report rate for line shared loops of 18.4 percent and 11

percent in September and October respectively. During the same time period, SWBT’s separate affiliate experienced
a trouble report rate of 22.2 percent and 8 percent. See SWBT Aggregated Performance Data (Texas), Measure No.
58-10 (“Percent SWBT Caused Missed Due Dates — DSL -Line Sharing™), at 271-No. 58c.

1 SWBT restored service for competing carriers in (.12 hours in September and in 37.88 hours in October. By

comparison, SWBT restored service for its separate affiliate in 31.19 hours in September and 42.98 hours in
October. See SWBT Aggregated Performance Data (Texas), Measure No. 67-23 (“Mean Time to Restore — No
Dispatch — DSL — Line Sharing™), at 271-No. 67g.

32 See SWBT Aggregated Performance Data, Measure No. 55.1-03 (“Average Installation Interval — DSL — Line
Sharing — Requires No Conditioning™), at 271-No. 55.1. In September 2000, SWBT provisioned over 1,700 line
shared loops to its separate affiliate in Kansas and over 2,000 line shared loops to its separate affiliate in Oklahoma.
See SWBT Chapman Reply Aff. at para. 18.

5% In Oklahoma, SWBT missed 0.5 percent and 0.3 percent of its installation due dates for line shared DSL loops

provided to its affiliate in the months of September and October 2000 respectively. During the same period in
(continued....)
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for line sharing from competing carriers are treated by SWBT precisely as orders from its
separate affiliate, we believe that competing carriers will experience comparable performance as
they order line sharing. Although SWBT has an incentive to provide preferential provisioning
and maintenance service to its separate affiliate, SWBT also has a duty to provide competing
carriers with nondiscriminatory performance. We will therefore closely monitor SWBT’s
performance in this area to ensure that SWBT meets its nondiscrimination obligations in this
area.634

e. Line Splitting

220. SWBT demonstrates that it makes it possible for competing carriers to provide
voice and data service over a single loop — i.e., to engage in “line splitting.”®* Specifically,
SWBT demonstrates that it has a legal obligation to provide line splitting through rates, terms,
and conditions in interconnection agreements and that it offers competing carriers the ability to
order an unbundled xDSL-capable loop terminated to a collocated splitter and DSLAM
equipment, and combine it with unbundled switching and shared transport.”® A competing
carrier, either alone or in conjunction with another carrier, thus is able to replace an existing
UNE-P configuration used to provide voice service with an arrangement that enables it to
provide voice and data service to a customer.

221.  WorldCom asserts in its Comments that, notwithstanding SWBT’s assertions on
the record in this proceeding, its K2A interconnection agreement in Kansas contains language
that is plainly inconsistent with the line splitting obligation discussed above.”” Specifically, this
language states that competing L.ECs “shall not utilize any SWBT splitters, equipment, cross-

(Continued from previous page)
Kansas, SWBT missed 0.2 percent and 1.2 percent of its installation due dates. See SWBT Aggregated Performance
Data, Measure No. 58-09 (“Percent SWBT Caunsed Missed Due Dates — DSL — Line Sharing™), at 271-No. 58c.

8% We note that SWBT’s performance towards its separate affiliate is subject to an annual independent audit
pursuant to the SBC/Ameritech Merger Order. See Applications of Ameritech Corp., Transferor, and SBC
Communications, Inc., Transferee, For Consent to Transfer Control of Corporations Holding Commission Licenses
and Lines Pursuant to Sections 214 and 310(d) of the Communications Act and Parts 5, 22, 24, 25, 63, 90, 95, and
101 of the Commission’s Rules, CC Docket 98-141, Memorandum Opinion and Order, 14 FCC Red 14,712 at
Appendix C, para. 66 (1999) (SBC/Ameritech Merger Order).

5 See generally SWBT Texas Order, 15 FCC Red at 18515-17, paras. 323-329 (describing line splitting); 47

C.F.R. §51.703(c) (requiring that incumbent LECs provide competing carriers with access to unbundled loops in a
manner that allows competing carriers *“to provide any telecommunieations service that can be offered by means of
that network element.”).

% See SWBT Chapman Reply Aff. at paras. 29-40. In its reply, SWBT states that it will modify the language of its
imterconnection agreements to eliminate any ambiguity regarding the ability of a competing carrier to purchase line
splitting. Specifically, SWBT offers an amendment that states that a competing carrier “may provide voice and data
services over the same loop by engaging in ‘line splitting’ . . . .” SWBT Chapman Reply Aff. at para. 40 (addressing
Section 4.7.5 of the K2A Optional Line Sharing Appendix).

87 See WorldCom Comments at 19-20.
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connects or OSS systems to facilitate [line splitting].”™* We agree with WorldCom that, on its
face, this language appears to create a restriction that would make it virtually impossible for a
carrier to provide voice and data service over a single loop in the manner envisioned in the SWBT
Texas Order. SWBT, however, contends that it never intended this language to undermine its
policy of permitting line splitting and, moreover, has never taken the position that this language
precludes line splitting, as defined in the SWBT Texas Order.*® We need not reach the question
of interpreting this language, however, becanse SWBT has stricken this language and has
replaced it with language that appears to be consistent with the SWBT Texas Order.*° We thus
conclude that, based on evidence in the record, SWBT has demonstrated that it currently satisfies
its line splitting obligation in Kansas.

f. Pricing

222. Sprint and the Department of Justice take issue with certain rates in Kansas and
Oklahoma, including those for loop conditioning, line sharing, and line splitting, because they are
interim.*! We address these concerns with respect to collocation,*? and believe our conclusions
are equally applicable here. Sprint further argues that the rates for loop conditioning proposed by
SWBT are much higher than the interim rates, raising the possibility of enormous true-ups once
the cost proceedings are completed.*® The Kansas and Oklahoma Commissions have indicated
that they intend to conclude the proceedings for loop conditioning in the immediate future,** so
we are not worried about the true-up extending indefinitely. We also are not moved by the size
of the differential. Based on the permanent rates that the Kansas and Oklahoma Commissions
have already adopted for unbundled network elements,* and the expectation that in setting
permanent rates, the Kansas and Oklahoma Commissions will take into account concerns we
raise in our decision today, we have confidénce that the Kansas and Oklahoma Commissions will
set permanent rates that are in compliance with the Act and our rules. Thus, as we stated in the
SWBT Texas Order, Sprint and other CLECs “face uncertainty about the imposition of a true-up
only to the extent that they reasonably believe that they may in fact have a legal obligation to pay

838 See, id. (citing to SWBT Sparks Decl. Attach. C-KS, at 8 (K2A Optional Line Sharing Amendment § 4.7.5).

839 See SWBT Chapman Reply Aff. at paras. 31-39.
0 See, id. We rely on SWBT’s commitment to eliminate the restrictive language quoted above. Moreover, we
accept SWBT’s explanation that the commitments outlined in its Chapman Reply Affidavit, rather than the language
in the K2A quoted above, represents its position on line splitting.

s Sprint Comments at 27-37; Department of Justice Evaluation at 24-25, 27-28.

%2 See Section IV.D.4, infra.

643 Sprint Comments at 32-33.

4 Kansas Commission Reply at 4; Oklahoma Commission Reply at 17.

845 See Section IV.B.1 , supra.
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something greater than” the rates that the state commissions now impose.*® We observed in the
SWBT Texas Order that carriers should expect to be affected by future resolutions of disputed
issues, and that such concern is insufficient to warrant denial of a section 271 application.‘547 For
these reasons, we therefore conclude that each state’s loop conditioning, line sharing, and line
splitting rates are reasonable under the three-pronged interim rate test enunciated in the Bell
Atlantic New York Order.*®

D. Checklist Item 1 — Interconnection

223. 'We conclude, as described below, that SWBT demonstrates that it provides equal-
in-quality interconnection on terms and conditions that are just, reasonable, and
nondiscriminatory in accordance with the requirements of sections 251(c)(2) and as specified in
section 271 and applied in our prior orders.*® We further find that SWBT proves that it designs
its interconnection facilities to meet “the same technical criteria and service standards” that are
used for the interoffice trunks within its own network.”® We also find that SWBT makes
interconnection available at any technically feasible point, including the option to interconnect at
only one technically feasible point within a LATA,*" and that it is providing collocation in
Kansas and Oklahoma in accordance with the Commission’s rules.** We note that both the
Kansas and Oklahoma Commissions have found that SWBT has satisfied all aspects of this
checklist item.*”

1. Interconnection Trunking

224. Based on our review of the recérd, we are persuaded that SWBT provides
competing carriers with interconnection trunking in both Kansas and Oklahoma that is equal-in-
quality to the interconnection SWBT provides to its own retail operations, and on terms and

4 SWBT Texas Order, 15 FCC Red at 18475, para. 237.

%7 4. at 14875-76, para. 237.

% Bell Atlantic New York Order, 15 FCC Red at 4091, para. 258.

849 See SWBT Texas Order, 15 FCC Red at 18379-81, paras. 61-64; Second BellSouth Louisiana Order, 13 FCC
Red at 20640.

650 See SWBT Texas Order, 15 FCC Red at 18380, paras. 62-63; Second BellSouth Louisiana Order, 13 FCC Red
at 20648-50, paras. 65, 74-77.

51 See SWBT Texas Order, 15 FCC Red at 18390, para. 79.
82 See Deployment of Wireline Services Offering Advanced Telecommunications Capability, Order on
Reconsideration and Second Further Notice of Proposed Rulemaking, CC Docket No. 98-147, FCC 00-297 (rel.
Anugust 10, 2000), recon. pending (Advanced Services Reconsideration Order).

83 Kansas Commission Comiments at 7-8; Oklahoma Commission Sec. 271 Order at 160.
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conditions that are just, reasonable, and nondiscriminatory.** SWBT makes interconnection
available in Kansas and Oklahoma through interconnection agreements, including its state-
approved K2A and O2A agreements.”> SWBT receives orders for interconnection trunks
through the Access Service Request (ASR) process, and accepts ASRs through an electronic
application-to-application interface, through a proprietary OSS system, and through manual
orders.”® SWBT provides performance data to measure the quality of interconnection service
provided to competing carriers.*” We note that no commenter in this proceeding raised concerns
about trunk blockage or on-time provisioning of interconnection trunks.

225. Interconnection Quality. In prior section 271 applications, we relied on trunk
blockage data to evaluate a BOC’s interconnection quality.”® SWBT’s performance data
demonstrate that its provides interconnection that is equal-in-quality to the interconnection it
provides in its own network. Specifically, SWBT’s statewide performance data measuring the
percentage of calls blocked on outgoing traffic (trunk blockage from SWBT end office and
tandem to competitive LEC end office) demonstrate that in the three months immediately
preceding its application, SWBT was in compliance with the relevant benchmarks established in
Kansas and Oklahoma (i.e., blockage not to exceed one percent on these trunks).*” Although the

554 1In the Local Competition First Report and Order, the Commission identified trunk group blockage and

transmission standards as indicators of an incumbent LEC’s technical criteria and service standards. Local
Competition First Report and Order, 11 FCC Rcd at 15614-15, paras. 224-25. In prior section 271 applications, the
Commission concluded that disparities in trunk group blockage may indicate a failure to provide interconnection to
compefing carriers equal-in-quality to the interconnection the BOC provided to its own retail operations. See SWBT
Texas Order, 15 FCC Red at 18380, para. 62. As discussed below, for certain interconnection performance metrics,
the Oklahoma and Kansas Commissions relied on a benchmark standard for evaluating SWBT’s performance (e.g.,
percent of trunk blockage and average interconnection trunk installation intervals). For other interconnection
measurements, such as percent missed due dates for installation, a parity standard is applied. See SWBT Dysart Aff.
at paras. 10-11.

3 SWBT Application App. B (providing interconnection agreements between SWBT and competing carriers in
both Kansas and Oklahoma).

6 SWBT Ham Aff. at para. 173.

857 See SWBT Dysart Aff. at para. 50 and Attachs. A and B, Measurements 70-78 (Performance Measurement

Business Rules) (Version 1.6). SWBT has implemented ten performance measures relating to interconnection,
including measures that compare trunk blockage between SWBT and competitive LECs (PM 70), measures that
capture missed due dates for trunk installations (PM 73), and measures that provide data on average installation
intervals (PM 78). Id.

% Trunk group blockage indicates that end usefs are experiencing difficulty completing or receiving calls, which
may have a direct'impact on the customer’s peiception of a competitive LEC’s service quality. SWBT Texas Order,
15 FCC Rcd at 18382-83, paras. 66-68; Second BellSouth Louisiana Order, 13 FCC Red at 20649-50, para. 76;
Ameritech Michigan Order, 12 FCC Rcd at 20669-74, paras. 236-245.

%% In Kansas, for SWBT end office and SWBT tandem to competitive LEC end office, SWBT’s data indicate 0%

blockage for both measures from July through October. See SWBT Aggregated Performance Data, Kansas, No. 70-
01 and 70-02 at 271-No. 70-71. In Oklahotna, for SWBT tandem to competitive LEC end office, SWBT’s data
(continued....)
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number of trunks provisioned in Kansas and Oklahoma is relatively low, this pattern is consistent
with the trend in Texas, where SWBT follows the same processes and procedures.*®

226.  Interconnection Timeliness. Other aspects of SWBT’s performance data further
indicate it is providing nondiscriminatory interconnection trunking in Kansas and Oklahoma.*'
In previous section 271 applications, the Commission has evaluated missed due dates and
average installation intervals to gauge trunk provisioning timeliness. SWBT’s performance in
both of these areas demonstrates satisfactory performance in Kansas and Oklahoma. Because of
low volumes, we also look to Texas performance to confirm our findings. SWBT’s performance
data concerning the percéntage of missed due dates for provisioning of interconnection trunks
show that, in recent months, SWBT’s provisioning performance for competitors in Kansas was
as good as (at parity) or better than that provided on its own network.*” In Oklahoma, from July
to October 2000 in the aggregate, SWBT-caused missed trunk installations averaged 22.9% for
competitive LECs, and 28.6% for SWBT.*® These figures indicate that, in general, SWBT
(Continued from previous page)
indicate performance well below the benchmark, 0% blockage from July through September, and 0.1% blockage for
October. See SWBT Aggregated Performance Data, Oklahoma, No. 70-01 and 70-02 at 271-No. 70-71.

80 See SWBT Aggregated Performance Data, Texas, No. 70-01 and 70-02 at 271-No. 70-71; SWBT Deere Aff. at
para. 14.

%! The Commission’s rules interpret this obligation to include, among other things, the incumbent LEC’s

installation time for interconnection service, 47 C.F.R. § 51.305(a)(5), and its provisioning of two-way trunking
arrangements. Our rules require an incumbent LEC to provide two-way trunking upon request, wherever two-way
trunking arrangements are technically feasible. 47 C.F.R. § 51.305(f); see also SWBT Texas Order, 15 FCC Red at
18380-81, para. 63; Second BellSouth Louisiana Order, 13 FCC Red at 20642, para. 65; Local Competition First
Report and Order, 11 FCC Red 15612-13, paras. 219-220.

%2 SWBT's percentage of missed due dates in Kansas:

Bl £ 3 T g B2
e et cts s DM 73 ﬁﬁﬁ'ﬁ&Dﬂeﬂates&M«w@m@m“

e e

i o c Julv® . [ Aug. . | Septs ... | Oct
CLEC 0% . 0% . . 0% 11.3%
SWBT | 29% | 185% | 105% | 99.6%

See SWBT Aggregated Performance Measurement Data, Kansas, PM 73 at 271-No.73-76 (showing performance
measurement data for July 2000 through October 2000).

83 See Letter from Jared Craighead, Associate Director-Federal Regulatory, SBC Telecommunications, to Magalie

Salas, Seeretary, Federal Communications Commission, CC Docket No. 00-217 (filed Dec. 14, 2000). SWBT's
percentage of missed due dates in Oklahoma:

FEEE R ® ¥

&
&

2o Bu s Baw s s

CLEC
SWBT .. .

158% .
232% | 162%

See SWBT Aggregated Performance Measurement Data, Oklahoma, PM 73 at 271-No.73-76 (showing performance
measurement data for July 2000 through October 2000).

116

661 40 67| 8bed - O-/25-0002 - DSOS - NV Z€:0} 61 JdqWBAON 6102 - ONISSIO0Hd HO4 d31d30IV




Federal Commmunications Commission FCC 01-29

provided parity or better performance for competitors in Oklahoma for trunk installations.** As
we discussed above, we also look to SWBT’s current performance in Texas, where, using the
same processes and procedures, SWBT has been processing commercial volumes to a greater
degree and for a longer period of time, to further determine whether SWBT’s performance in
Kansas and Oklahoma appears acceptable.”” The Texas data, which show that SWBT
consistently misses fewer due dates for competing carriers than for itself, further suggests that
SWBT’s system of provisioning trunks is nondiscriminatory.*®

227. Average Installation Intervals. SWBT’s performance data measuring the average
time for installation of interconnection trunks in Oklahoma and Kansas show marginal disparities
in performance between actual performance and the 20-day benchmark established by the
Oklahoma and Kansas Commissions. For example, SWBT’s performance data for average time
to install interconnection trunks meet the Kansas 20-day benchmark in six out of seven months
for which there are data during the twelve-month period of time ending October 31, 2000.
Similarly, in Oklahoma, SWBT’s data show that it meets the 20-day benchmark in seven out of
nine months for which there are data.*” Once again, because of the low volume of orders in
Kansas and Oklahoma, we find it instructive to look to Texas where SWBT follows the same
procedures and has been handling larger commercial volumes of orders for a longer period of
time. In Texas, SWBT’s performance data show that it meets the 20-day benchmark nine out of
the past twelve months.*® Finally, we note that no commenter has raised interconnection trunk
provisioning timeliness as an issue. For all of these reasons, we find that SWBT’s performance

% We also note that over the twelve-month period concluding October 31, 2000, SWBT has provided competitive
LECs more timely interconnection trunk installations than SWBT has provided its own retail operations by a factor
of almost three. See SWBT Dysart Reply Aff. at para. 111.

5 SWBT percentage of missed due dates in Texas:

- . .. PM 73: Missed Ifgs Datés . :}: ,, %Q
o Jul¥.. . LAve: . | .Sept. Oct.

CLEC 0% 2.5% 7.2%% 8.7%

SWBT 25.1% 26.1% 28.8% 41.3%

See SWBT Aggregated Performance Measurement Data, Texas, PM 73 at 271-No.73-76 (showing performance
measurement data for July 2000 through October 2000). We attribute these month-to-month fluctuations, at least in
part, to the very low sample sizes involved, and thus find the 4-month aggregate number to be more probative of
SWBT’s performance in this instance.

5% We also are encouraged by SWBT’s commitment to continue to improve trunk pfovisioning performance in

Oklahoma. See SWBT Mah Reply Aff. at para. 44.

%7 See SWBT Aggregated Performanee Measurement Data, Kansas and Oklahoma, No. 78 at 271-No-78 (showing
performance measurement data for average interconnection trunk installation interval).

58 The average installation interval for the months in which SWBT missed the benchmark were 22.8 days for

December 1999, 25.94 for January 2000, and 29.06 for October 2000. See SWBT Aggregated Performance
Measurement Data, Texas, No. 78 at 271-No-78 (showing performance measurement data for average
interconnection trunk installation interval).
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for installation of interconnection trunks provides competing carriers with a meaningful
opportunity to compete and complies with checklist item 1.

2: Collocation

228. SWBT demonstrates that its collocation offerings in Kansas and Oklahoma satisfy
the requirements of sections 251 and 271 of the Act. SWBT provides physical and virtual
collocation through state-approved tariffs.*”> SWBT’s Kansas and Oklahoma physical and virtual
collocation tariffs are virtually identical to the Texas physical and virtual collocation tariffs,
which we found to satisfy checklist item 1 in our SWBT Texas Order.” In its application,
SWBT indicates that shared, cageless, and adjacent collocation options are available in Kansas
and Oklahoma, and that it has taken other steps necessary to implement the collocation
requirements contained in the Advanced Services First Report and Order and Advanced Services
Reconsideration Order.”™

229. SWBT’s collocation performance data generally indicate that SWBT processed
collocation requests and provisioned eollocation arrangements within time frames established by
the Kansas and Oklahoma Commissions.”> SWBT states that it has provided 233 physical
collocation arrangements in 38 different SWBT central offices in Kansas, and 366 physical
collocation spaces in 66 different SWBT central offices in Oklahoma.” Except where a
competitive LEC places a large number of collocation orders in the same 5:business day period,
SWBT responds to each request within 10 calendar days.”* SWBT provides three measurements
(disaggregated into various submeasures) for collocation: Percentage of Missed Collocation Due
Dates (PM 107), Average Delay Days for SWBT Missed Due Dates (PM 108), and Percent of
Requests Processed within the Tariffed Timelines (PM 109). Where data points are available,

669 The Kansas Commission approved SWBT’s physical collocation tariff on June 14, 2000. SWBT Sparks Aff. at

para. 34. The Kansas Commission approved SWBT"s virtual collocation tariff on April 12, 2000. Id. On May 9,
2000, the Oklahoma Commission adopted the terms and conditions of SWBT’s Texas physical and virtual
collocation tariffs on an interim basis, subject to true-up, while it reviews SWBT’s Oklahoma physical and virtual
collocation tariffs. See id.; Oklahoma Commission Sec. 271 Order at 20.

60 SWBT Application at 80; see also Kansas Commission Staff Report at 8-10; Oklahoma Commission Sec. 271

Order at 160-61.

' SWBT Application at 79-85; see also Kansas Commission Staff Report at 10-11; Oklahoma Commission Sec.

271 Order at 161. On October 10, 2000, SWBT amended its collocation procedures to implement the rules adopted
in the Advanced Services Reconsideration Order. SWBT Application App. E, Vol. 8, Revision to Notification of
Compliance with FCC 00-297.

6 Because the Kansas and Oklahoia Commissions have set their own application processing and provisioning
standards for physical eollocation, SWBT’s operations in those states are not subject to the national standards. See
Advanced Services Reconsideration Order, paras. 21-23; see also SWBT Sparks Aff. at para. 38.

% SWBT Application at 80; SWBT Smith/Johnson Aff., Attach. A.

4 SWBT Sparks Aff. at para. 40; Kansas Commission Comments at 9.
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SWBT’s data indicate it meets the measures for the months of July through October with few
exceptions.” Thus, based on the record in this proceeding, we are persuaded that SWBT is
meeting its collocation obligations.®

230. Wereject MFNS’s argument that SWBT’s application should be denied because
SWBT refuses to permit colloeation of a fiber distribution frame in Texas.””” First, MENS admits
that this disputé does not arise out of a collocation dispute in either Kansas or Oklahoma.
Second, SWBT must allow collocation of only that equipment which is “necessary for
interconnection or access to [UNEs].”""® In accordance with the D.C. Circuit’s opinion in GTE v.
FCC,”” we currently are considering what equipment is “necessary” for these purposes.*
Finally, we believe that MFNS’s alleged difficulties negotiating collocation arrangements with
SWBT are best resolved through the section 252 negotiation and arbitration process or through
the section 208 complaint process. As we have found in past section 271 proceedings; the
section 271 process simply could not function if we were required to resolve every interpretive
dispute about the precise content of an incumbent LEC’s obligations to its competitors, including
fact=intensive interpretive disputes.*

- -

EREET

See SWBT Aggregated Performance Measurement Data, Kansas and Oklahoma, PMs 107-109 at 271:No. 107a
—109b. Although a few data points fall marginally short of the benchmarks, we do not believe that these misses rise
to the level of non-compliance with this checklist item, absent evidence of more systemic failure or evidence from
competitors demonstrating how this performance denied them a meaningful opportunity to compete.

675

576 We are aware that the Enforcement Bureau recently has issued a Notice of Apparent Liability for Forfeiture for

violations of the Commission’s rule requiring incumbent local exchange carriers promptly to post notices of premises
that have run out of collocation space. See SBC Communications, Inc., Apparent Liability for Forfeiture, File No.
EB-00-1H-0326a, DA-01-128 (rel. Jan. 18, 2001). This issue first came to light on August 7, 2000 through an
independent auditor’s public report concerning SBC’s compliance with the Commission’s collocation rules. See
August 7, 2000 Report of Independent Accountants, Emst & Young LLP. SBC had agreed to such an audit as part
of the Commission’s approval of the merger application of Ameritech Corporation and SBC. Although we are
concerned about SWBT’s apparent violation of our collocation rules, we believe that this issue will be appropriately
addressed in the Enforcement Bureau’s review of the pending Notice of Apparent Liability (NAL). Based on the
information that we have to date, we are not persuaded that the evidence supporting the NAL warrants a finding of
checklist non-compliance. Moreover, no commenter has raised SWBT’s posting of collocation space exhaustion as
an issue in this proceeding.

77 See, e.g., MFNS Comments at 3.

8 47 U.S.C. § 251(c)(6).

% GTE Services Corp. v. FCC, 205 F.3d 416 (D.C. Cir. 2000) (GTE v. FCC).

%0 Advanced Services Reconsideration Order, paras. 71-92; see also MENS Comments in CC Docket 98-147 at

10-15 (filed Oct. 12, 2000) (arguing. that incumbent LECs must permit requesting carriers to collocate fiber
distribution frames).

S See SWBT Texas Order, 15 FCC Red at 18366-67, paras. 22-27.
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231. We also disagree with Sprint that its problems concerning collocation in remote
terminals in Kansas and Oklahoria warrant denial of SWBT’s application.®” The state
commissions determined that Sprint’s issues concerning collocation in remote terminals were
insufficient to overcome an overall finding of checklist compliance.®® In addition, the Kansas
Commission has said that if Sprint, or any other CLEC continues to experience difficulties
concerning collocation in remote terminals, it will address these issues as part of its six-month
review of SWBT’s collocation tariff in Kansas.** Because this appears to be a fact-based
interconnection dispute that is better resolved at the state-level, and because the state
commissions have determined that Sprint’s claims were insufficient to overcome an overall
finding of checklist non-compliance, we are not persuaded that SWBT has failed to comply with
its collocation obligations in Kansas and Oklahoma.*®

3. Technically Feasible Points of Interconnection

232. We conclude that SWBT provides interconnection at all technically feasible
points, including a single point of interconnection, and therefore demonstrates compliance with
the checklist item. SWBT asserts that it makes each of its standard methods of interconnection
available at the line side or trunk side of the local switch, the trunk connection points of a tandem
switch, central office cross-connect points, out-of-band signaling transfer points, and points of
access to UNEs.®® SWBT demonstrates that it has state-approved interconnection agreements
that spell out readily available points of interconnection, and provide a process for requesting
interconnection at additional, technically feasible points.*” SWBT further shows that, for
purposes of interconnection to exchange local traffic, a competitive LEC may choose a single,
technically feasible point of interconnection within a LATA.*®

682

Sprint Comments at 65-66 (referring to concerns expressed before the Oklahoma and Kansas Commissions
regarding collocation for advanced services).

83 See Kansas Commission Comments at 8-9; Oklahoma Commission Sec. 271 Order at 165.

4 Kansas Staff Recommendation at 9.

%85 We also note that SWBT indicates that it has reached agreement with Sprint on language to be added to a new
Sprint interconmection agreement to resolve Sprint’s issues conceining collocation in remote terminals. See SWBT
Reply at 88 n. 57.

5% SWBT Application at 76; SWBT Deere Aff. at paras. 15; 21-22. SWBT will provide other technically feasible

alternatives using the Special Request Procedure set forth in the K2A and O2A. Id. at 15; 84-88.

%7 SWBT Application at 76. SWBT’s state-approved K2A and O2A require SWBT to provide other collocation
arrangements that have been demonstrated to be techiically feasible and in compliance with the Advanced Services
Order.

& In compliance with our SWBT Texas Order, SWBT modified the language of its K2A and O2A to allow a

carrier to choose a single point of interconnection in a LATA. See SWBT Texas Order, 15 FCC Red 18390, para.
78; see also SWBT Application at 76; SWBT Deere Aff. at para. 5, 14, 66.
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233.  Some commenters argue that SWBT effectively denies a competing carrier the
right to select a single point of interconnection by improperly shifting to competing carriers
inflated transport and switching costs associated with such an arrangement.® For example,
AT&T avers that, in a technical conference in Oklahoma after the adoption of the O2A, SWBT
advanced several compensation arrangements relating to a competing earrier’s choice of
interconnection and collocation which require AT&T to pay inflated transport costs upon
exercising its right to a single point of interconnection.”® SWBT responds that AT&T largely
misunderstands the positions it advanced at the technical conference, and that AT&T’s claims are
best addressed at the state level through the negotiation and arbitration process.”” SWBT further
argues that the Commission previously determined that carriers seeking a single point of
interconnection should bear any additional cost associated with taking traffic to and from the
point of interconnection in the other exchange.*”

234. Because these commenters, including AT&T, take issue only with positions
advanced by SWBT in a technical conference, we find that the issues raised are hypothetical
ones, and therefore do not warrant a finding of non-compliance with checklist item 1. Although
SWBT’s interpretation of the state-approved interconnection agreement raises potential future
compliance issues regarding the interplay between a single point of interconnection and
reciprocal compensation, our review must be limited to present issues of compliance.”” Indeed,
we understand that AT&T has filed for arbitration of these issues in Oklahoma.®* To the extent
that the parties believe that this is a matter requiring more explicit rules, we invite them to file a
petition for declaratory ruling or petition for rulemaking with the Commission.

235.  Finally, we caution SWBT from taking what appears to be an expansive and out
of context interpretation of findings we made in our SWBT Texas Order concerning its obligation

%9 AT&T Comments at 24; see also Cox Comments at 10; WorldCom Reply at 38.

60 Soe AT&T Comments, Attachment 2 at 14-20.

! See SWBT Reply at 77-87.

%2 Id. a1 86. SWBT relies on the following language from its Texas interconnection agreement with WorldCom:

“MCI(WorldCom) and SWBT agree that MCI(WorldCom) may designate, at its option, a minimum of one point of
interconnection within a single SWBT exchange where SWBT facilities are available, or multiple points of
interconnection within the exchange, for the exchange of all traffic within that exchange. If WorldCom desires a
single point for interconmection within a LATA, SWBT agrees to provide dedicated or common transport to any
other exchange within a LATA requested by WorldCom, or WorldCom may self-provision, or use a third party's
facilities.” See SWBT Texas Order, 15 FCC Red 18390, para. 78 n. 174.

%3 SWBT Texas Order, 15 FCC Red 18367, para. 27.

®4  See Oklahoma Commission Reply at 16. We also note that in its Reply, SWBT makes certain concessions

regarding future interpretation of certain language in the O2A and K2A that is at issue. For example, in response to
AT&T’s argument that SWBT requires a CLEC collocated in a SWBT end office to interconnect there by
provisioning direct trunks, AT&T Comments at 28, SWBT concedes that the proper reading of the O2A and K2A is
that direct trunking from the CLEC’s collocation facility is an option, not a requirement. See SWBT Reply at 81.
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to deliver traffic to a competitive LEC’s point of interconnection.”” In our SWBT Texas Order,
we cited to SWBT’s interconnection agreement with MCI-WorldCom to support the proposition
that SWBT provided carriers the option of a single point of interconnection.”® We did not,
however, consider the issue of how that choice of interconnection would affect inter-carrier
compensation arrangements. Nor did our decision to allow a single point of interconnection
change an incumbent LEC’s reciprocal compensation obligations under our current rules.*’ For
example, these rules preclude an incumbent LEC from charging carriers for local traffic that
originates on the incumbent LEC’s network.*® These rules also require that an incumbent LEC
compensate the other carrier for transport™ and termination’ for local traffic that originates on
the network facilities of such other carrier.”

4. Pricing of Interconnection
a. Background

236. As discussed above, checklist item 1 requires a BOC to provide “interconnection
in accordance with the requirements of sections 251(c)(2) and 252(d)(1).”™* Section 251(c)(2)
requires incumbent LECs to provide interconnection “at any technically feasible point within the
carrier’s network ... on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory.”® Section 252(d)(1) requires state determinations regarding the rates, terms,
and conditions of interconnection to be based on cost and to be nondiscriminatory, and allows the
rates to include a reasonable profit.”* The Commission’s pricing rules require, among other

%5 See SWBT Reply at 86-87.

% See SWBT Texas Order, 15 FCC Red 18390, para. 78 n. 174.

%7 See 47 C.F.R. §§ 51.701 et seq.

%% 47 CF.R. § 51.703(b); see also TSR Wireless, LLC et al. v. U.S. West, File Nos. E-98-13, E-98-15, E-98-16, E-
98-17, E-98-18, FCC No. 00-194 (rel. June 21, 2000), per. for review docketed sub nom., Qwest v. FCC, No. 00-
1376 (D.C. Cir. Aug. 17, 2000).

9 47 CFR.§51.701(c).

" 47 C.ER. § 51.701(d).

"1 47 CFR. §51.701().

2 47 U.S.C. § 271(c)(2)B)G).

B 47US.C.§251()(2).

47 U.S.C. § 252(d)(1).
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things, that in order to comply with its collocation obligations, an incumbent LEC provide
collocation based on TELRIC.™

b. Discussion

237. Based on the evidence in the record, we find that SWBT offers interconnection in
Kansas and Oklahoma to other telecommunications carriers at just, reasonable, and
nondiscriminatory rates, in compliance with checklist itemn 1. The Kansas and Oklahoma
Commissions conclude that SWBT currently provides collocation under approved
interconnection agreements and tariffs, consistent with FCC, Kansas Commission, and
Oklahoma Commission orders.”®

238. Sprint challenges SWBT’s collocation rates in both states because the rates are
interim. Sprint further asserts that the fact that SWBT has not yet set permanent rates in Kansas
and Oklahoma is directly relevant to whether the Commission can discount the uncertainty and
risk of non-cost-based interim rates.”” The Department of Justice also expresses concern over
the interim nature of both states’ collocation rates.””® We have previously set forth a three-
pronged test to determine whether interim rates are acceptable: (1) the interim solution to a
particular rate dispute is reasonable under the circumstances; (2) the state commission has
demonstrated its commitment to our pricing rules; and (3) provision is made for refunds or true-
ups once permanent rates are set.”” We conclude that each state’s intérim collocation rates meet
this standard.

239.  We find that the interim solutions adopted by the Kansas and Oklahoma
Commissions are reasonable under the circumstances. ConnectSouth alleges that SWBT’s
physical collocation rates are batriers to entry in Kansas and Oklahoma because they are
significantly higher than the cost-based rates charged in Texas.”® We note that the Oklahoma
rates cited by ConnectSouth”' have been superseded by the interim rates adopted by the

"5 See 47 CFR. §§ 51.501-07, 51.509(g); Local Competition First Report and Order, 11 FCC Rcd at 15812-16,

15844-61, 15874-76, 15912, paras. 618-29, 674-712, 743-51, 826.

7% Kansas Commission Comments at 9; SWBT Application App. C-Oklahoma, Vol. 25a-c, Tab 275 (Order
Regarding Recommendation On 271 Applieation Pursuant to Telecommunications Act of 1996, Cause No. PUD
970000560 (Sept. 28, 2000)) at 161-62 (Oklahoma Commisston Final 271 Order).

B Sprint Comments at 34-36.

08 Department of Justice Evaluation at 24-25, 27-28.

709

SWBT Texas Order, 15 FCC Rcd at 18394, para. 88; see also Bell Atlantic New York Order, 15 FCC Red at
4091, para. 258.

% ConnectSouth Comments at 2-6.

711 1d.
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Oklahoma Commission, which in fact are the Texas collocation rates.”*? As the Commission
noted in the SWBT Texus Order, the Texas Commission based its interim physical collocation
rates on a TELRIC model developed by AT&T and MCI, with modifications.”® We believe that
the rates contained within the Texas 271 application, including those that are interim, are
reasonable starting points for interim rates for the same carrier in an adjoining state. In Kansas,
the interim rates were set at SWBT’s proposed rates, except for those for Site Conditioning and
Power, which the Kansas Commission set at one-half of the rates proposed by SWBT.” The
Kansas Commission found that while the competitive LECs preferred Texas interim rates to
those proposed by SWBT, they were more concerned with having a true-up in place, and
acknowledged that SWBT’s proposed rates were significant improvements over the Individual
Case Basis (ICB) rates that were then in place.””* We view the Kansas Commission’s decision as
a reasonable attempt by the state commission to set an interim TELRIC-based rate pending its
final determination.

240. We take notice that each state has pending cost proceedings to set permanent rates
for collocation,” and each has ordered that the interim rates be subject to true-up.””’ We also
recognize that each state set its interim colloeation rates so that competitive LECs could obtain
collocation subject to true up rather than through ICB pricing that was much more expensive and
not subject to true up.”® Furthermore, éach state has comrnitted to complete its collocation cost
docket in the near future.””* We conclude that the uncertainty surrounding the interim rates has
been minimized. Based on the permanent rates that the Kansas and Oklahoma Commissions
have already adopted for unbundled network elements, and the expectation that in setting
permanent collocation rates, the Kansas and Oklahoma Commissions will take into account
concerns we raise in our decision today, we have confidence that the Kansas and Oklahoma
Commissions will set permanent collocation rates that aré in compliancé with the Act and our

2 SWBT Application App. G, Vol. 3, Tab 36 (Order Denying Appeals From The April 20, 2000, Oral
Recommendation of the Administrative Law Judge, Cause No. PUD 200000169 (May 2, 2000)) at 10 (Oklahoma

Commission Collocation Order).

™3 SWBT Texas Order, 15 FCC Red at 18395, para. 89.
™ SWBT Application App. D-Kansas, Vol. 2, Tab 52 (Order Granting in Part, Denying in Part Motion to Integrate
Texas Collocation Rates into the SWBT-Kansas Collocation Tariff, Pending a Kansas-Specific Cost Proceeding and
Subject to True Up, Docket No. 00-SWBT-733-TAR (Apr. 21, 2000)) at 4, 6-7, Att. 2 (Kansas Commission
Collocation Order).

™ Id at3.

7% Kansas Commission Reply at 4; Oklahoma Commission Final 271 Order at 162.

"7 Kansas Commission Collocation Order at 7; Oklahoma Commission Collocation Order at 10.

8 Kansas Commission Collocation Order at 3-4; Oklahoma Commission Collocation Order at 9-10.

™' See Kansas Commission Reply at 4; Oklahoma Commission Comments at 2.
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rules.”® We believe that these steps adequately address the Department of Justice’s concerns
about the existence of interim rates in both states.”” Consequently, we find that SWBT has met
its obligations under this checklist item for rates in both Kansas and Oklahoma.

V. OTHER CHECKLIST ITEMS
A. Checklist Item 6 — Switching
1. Background

241. Section 271(c)(2)(B)(vi) of the 1996 Act requires a BOC to provide “[1]Jocal
switching unbundled from transport, local loop transmission, or other services.”” To satisfy its
obligations under this subsection, an applicant must demonstrate compliance with the
Commission rules effective as of the date of the application relating to inbundled local
switching, most of which are set forth in detail in our prior 271 orders.”” The Commission
revised thesé rules in the UNE Remand Order, which was released on November 5, 1999. That
order generally retained the unbundling obligations for local switching while narrowing the scope
of the obligation for certain geographic areas.”” In the UNE Remand Order, the Commission
required that incumbent LECs need not provide access on an unbundled basis to packet switching

except in certain limited circumstances.’

2. Discussion
242. Based on the evidence in the record, we conclude that SWBT demonstrates that it

complies with checklist item 6. Specifically, SWBT demonstrates that it provides: (1) line-side
and trunk side facilities; > (2) basic switching functions; (3) vertical features; > (4) customized

7 See section IV.B.1, supra.

™ See Department of Justiee Comments at 24 (Oklahoma), 27-28 (Kansas).

™ 47USC. § 271(c)(2)(B)(vi); see also SWBT Texas Order, 15 FCC Rcd at 18520, para. 336; Second BellSouth
Louisiana Order, 13 FCC Red at 20722.

™ See SWBT Texas Order, 15 FCC Red at 18520-22, paras. 336-38; Second BellSouth Louisiana Order, 13 FCC
Red at 20722, para. 207.

" UNE Remand Order, 15 FCC Red at 3822-32, paras. 276-299 (limiting an incumbent LEC’s general duty to

unbundle circuit switching when a requesting telecommunications carrier serves end users in the top 50 MSAs, in
Density Zone 1, with four or more voice grade lines, provided that such LEC provides access to EELs).

"5 UNE Remand Order, 15 FCC Red at 3838-3919.

% SWBT Application at 103 (SWBT furnishes more than 17,000 unbundled switch ports in Kansas, and more than
6,000 in Oklahoma, mostly in combination with unbundled local loops); SWBT Smith/Johnson Aff., Attachment A.

7 Y ine-side facilities include, but are not limited to, the connection between a loop termination at a main

distribution frame, and a switch line card. Trunk-side facilities include, but are not limited to, the connection
(continued_...)

125

661 40 85| 8bed - O-/25-0002 - DSOS - NV Z€:0} 61 JdqWBAON 6102 - ONISSIO0Hd HO4 d31d300V



=~

Federal Communications Commission FCC 01-29

routing; ™ (5) shared trunk ports; ' (6) unbundled tandem switching;” (7) usage information

for billing exchange access; " and (8) usage information for billing for reciprocal
compensation.”™ The Kansas and Oklahoma Commissions conclude that SWBT is in
compliance with checklist item 6.7 Furthermore, the terms and conditions for local switching in
both the K2A and the O2A are similar to those in the T2A, which we considered in the Texas
271 proceeding and determined to satisfy the requirements of checklist item 6.° One significant

(Continued from previous page)
between trunk termination at a trunk-side cross-connect panel and a switch trunk card. Second BellSouth Louisiana
Order, 13 FCC Red at 20724 nn.679-680. See SWBT Deere Aff. at paras. 152-153.

"8 The basic switching function includes, but is not limited to: connecting lines to lines, lines to trunks, trunks to
lines, trunks to trunks, as well as the same basic capabilities that are available to the BOC’s customers, such as a
telephone number, directory listing, dial tone, signaling, and access to 911, operator services, and directory
assistance. Second BellSouth Louisiana Order, 13 FCC Red at 20726 n.690. See also SWBT Deere Aff. at para.
154.

™ Second BellSouth Louisiana Order at 13 FCC Red at 20726. Vertical features provide end-users with vartous
services such as custom calling, call waiting, call forwarding, caller ID and Centrex. Id; see also SWBT Deere Aff.
at paras. 154, 161.

7 An incumbent LEC must provide customized routing as part of the local switching element, unless it can prove

to the state commission that customized routing in a particular switch is not technically feasible. Second BellSouth
Louisiana Order at 13 FCC Red at 20728 n.705. Customized routing permits requesting carriers to designate the
particular outgoing trunks associated with unbundled switching provided by the incumbent, which will carry certain
classes of traffic originating from requesting carriers’ customers. See Id. at 20728-29, para. 221; SWBT Deere Aff.
at paras. 134-137. Customized routing is also refeired to as selective routing. Second BellSouth Louisiana Order at
20728 n.704.

Bl Local Competition Third Reconsideration Order, 12 FCC Red at 12475-79; Ameritech Michigan Order, 12
FCC Red at 20716-17; see also Second BellSouth Louisiana Order, 13 FCC Red at 20732, para. 228; SWBT Deere
at para. 157.

™2 The requirement to provide unbundled tandem switching includes: (i) trunk-connect facilities, including but not

limited to the connection between trunk termination at a cross-connect panel and a switch trunk card; (ii) the base
switching function of connecting trunks to trunks; and, (iii) the functions that are centralized in tandem switches (as
distinguished from separate end-office switches), including but not limited to call recording, the routing of calls to
operator services, and signaling conversion features. Second BellSouth Louisiana Order, 13 FCC Red at 20733 n.
732. See SWBT Deere Aff. at paras. 165-169.

7 See Second BellSouth Louisiana Order, 13 FCC Red at 20733-35, paras. 230-31; SWBT Sparks Aff. at para.
133.
734

134.

See Second BellSouth Louisiana Order, 13 FCC Red at 20735-37, paras. 232-34; SWBT Sparks Aff. at para.

™5 Kansas Commission Comments at 28-29; Oklahoma Commission Sec. 271 Order at 184-85.

¢ As an amendment to its K2A and O2A, SWBT offers CLECs an optional amendment which implements the

rules adopted in the Commission’s UNE Rermand Order that became effective on February 17, 2000. See SWBT
Sparks Aff. at para. 90. These amendments include language which eliminates unbundled switching as a UNE in
certain high density areas when EELs are available. Id., Attachment B.
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modification to the T2A, however, is the addition of a provision for unbundled packet switching
which, as discussed below, we find satisfies the requirements of the UNE Remand Order.

243. With regard to the provision of unbundled packet switching, SWBT demonstrates
that it has a legal obligation in Kansas and Oklahoma to provide packet switching according to
the rules set forth in the UNE Remand Order.” Indeed, SWBT’s K2A and O2A incorporate
verbatim the criteria adopted in our UNE Remand Order to establish when packet switching will
be made available as an unbundled hetwork element. ™

244. We disagree with commenters that argue that SWBT violates the Commission’s
rules because it asserts in an attached affidavit a predictive judgment that it will riot have to make
available its packet switching capability contained in its Project Pronto network architecture.”
These commenters do not allege that SWBT has denied them access to unbundled packet
switching in Kansas or Oklahoma in contravention of our rules. Rather, these commenters take
issue with SWBT’s interpretation, set forth in this application, of its packet switching unbundling
obligations as applied in the context of SWBT’s Project Pronto.” Specifically, they disagreé
with SWBT’s assertion that packet switching capability deployed as part of its Project Pronto
does not, and will not, qualify for unbundling because its Project Pronto architecture is designed
in a way that prevents it from meeting the criteria established in the UNE Remand Order for such
unbundling.

245. In assessing compliance with checklist item 6, We nééd not rule on SWBT’s
interpretation of the UNE Remand Order as it relates to packet switching that is part of Project
Pronto because no party has yet requested packet switching in Kansas or Oklahoma, and neither
the Kansas nor the Oklahoma Commission has expressly endorsed or affirmed this interpretation.

Without a specific factual situation or further information, this is not an issue that is ripe for
review in the context of a pending section 271 application. Although SWBT’s interpretation
raises potential future compliance issues with packet switching unbundling obligations, ™ our
review must be limited to present and concrete issues of compliance. Therefore, we find that
SWBT complies with checklist item 6 concerning unbundled packet switching because it has
demonstrated that it has a present legal obligation under the K2A and O2A, as well as existing
interconnection agreements, to provide access to unbundled packet switching i accordance with

7 SWBT Chapman Reply Aff. at paras. 70-71.

7% See SWBT Deere Aff. at paras. 150, 188; SWBT Sparks Aff., Attach. B at KS-9, OK-8-9.

™ Allegiance Comments at 5-6; IP Comments at 21-27; McLeodUSA Comments at 36-37.

™0 See SWBT Chapman Aff. at paras, 109, 127; see also SWBT Reply at 91-92.

! For example, SWBT argues that unbundling criteria established in the UNE Remand Order will never be met

because its Project Pronto architecture involves a fiber overlay, and thus copper subloops will always be available to
a requesting carrier. SWBT Chapman Reply Aff. at paras. 74-75. This conclusion ignores the requirement in our
unbundling rules that a competitor be able to provide over the spare copper the same level of quality advanced
services to its customer as the incumbent LEC. See UNE Remand Order, 15 FCC Red at 3838-39.

127

661 40 09| 8bed - O-/25-0002 - DSOS - NV Z€:0} 61 JdqWBAON 6102 - ONISSIO0Hd HO4 d31d30IV



Federal Communications Commission FCC 01-29

our rules. In doing so, we limit our finding to a review of the legal obligations contained in the
K2A and O2A and expressly reserve judgment on SWBT’s interpretation of its obligation with
respect to unbundled packet switching until faced with more concrete factual circumstances. We
emphasize that nothing in our Pronto Modification Order relieves SWBT of any obligations
under sections 251, 252 or any other provision of the Communications Act.”* )

B. Checklist Item 8 — White Pages Directory Listings

246. Section 271(c)(2)(B)(viii) of the 1996 Act requires a BOC to provide “[w]hite
pages directory listings for customers of the other carrier’s telephone exchange service.”’*
Section 251(b)(3) of the 1996 Act obligates all LECs to permit competitive providers of
telephone exchange service and telephone toll service to have nondiscriminatory access to
directory listings. In the Second BellSouth Louisiana Order, the Commission found that a
BOC satisfies the requirements of checklist item 8 by demonstrating that it: (1) provided
nondiscriminatory appearance and integration of white page directory listings to competitive
LECs’ customers; and (2) provided white page listings for competitors’ customers with the same
accuracy and reliability that it provides its own customers.™

247. Based on the evidence in the record, we conclude that SWBT satisfies the
requirements of checklist item 8. The Kansas and Oklahoma Commissions also conclude that
SWBT complies with this checklist item.”’ We reject McLeodUSA and KMC’s assertions that
SWBT fails to provide white pages directory listings in a nondiscriminatory manner.”® Although
McLeodUSA claims that Ameritech has not provided directory listing to its resale customers in

M2 Ameritech Corp. Transferor, and SBC Communications Inc., Transferee, For Consent to Transfer Control, CC

Docket No. 98-141, Second Memorandum Opinion and Order, FCC 00-336 paras, 2, 9, 30 (rel. Sept. 8, 2000)
(Pronto Modification Order).

™ 47U.S.C. § 271(c)(2)(B)(viii).
™ 47USC.§ 251(b)(3). 1 the Second BellSouth Louisiana Order, the Commission concluded that, “consistent
with the Commission’s interpretation of ‘directory listing’ as used in section 251(b)(3), the term ‘white pages’ in
section 271(c)(2)(B)(viii) refers to the local alphabeticatl directory that includes the residential and business listings
of the customers of the local exchange provider.” Second BellSouth Louisiana Order, 13 FCC Rcd at 20748, para.
255. We further concluded, “the term ‘directory listing,” as used in this section, includes, at 2 minimum, the
subscriber’s name, address, telephone number, or any combination thereof.” Id.

745 Id.

™ SWBT Application at 108-09; SWBT Rogers Aff. at paras. 6, 51-65. SWBT demonstrates that it is providing
white pages directory listings for customers of competitive LECs that are nondiscriminatory in appearance and
integration, and have the same accuracy and reliability that SWBT provides for its own customers. SWBT Rogers
Aff. at paras. 53, 62 (nondiscriminatory appearance, e.g., same size, font, and typeface), and paras. 62-65
(comparable accuracy and reliability).

™1 Kansas Commission Comments at 30; Oklahoma Commission Sec. 271 Order at 187.

8 MeLeodUSA Comments at 24-25; KMC Comments at 12; KMC Moseley Aff. at para. 18.
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Tllinois and Wisconsin,* McLeodUSA provides no evidence of problems with SWBT’s white
pages directory listings in Kansas and Oklahoma. Thus, McLeodUSA'’s argument is not relevant
to a determination of whether SWBT meets checklist item 8 in Kansas and Oklahoma.”® KMC
states that SWBT has failed to provide white pages directory listings for many KMC customers
in Kansas.”' We conclude that there is no evidence to support that the difficulties KMC has
encountered with SWBT’s white pages directory listing procedures reflect systemic problems
with SWBT’s provisioning of their listings.

C.  Checklist Item 13 — Reciprocal Compensation

248.  Section 271(c)(2)(B)(xiii) of the Act requires that a BOC enter into “[r]eciprocal
compensation arrangements in accordance with the requirements of section 252(d)(2).”™* In
turn, pursuant to section 252(d)(2)(A), “a State commission shall not consider the terms and
conditions for reciprocal compensation to be just and reasonable unless (i) such terms and
conditions provide for the mutual and reciprocal recovery by each carrier of costs associated with
the transport and termination on each carrier’s network facilities of calls that originate on the
network facilities of the other carrier; and (ii) such terms and conditions determine such costs on
the basis of a reasonable approximation of the additional costs of terminating such calls.””

249. Based on the evidence in the record, we conclude that SWBT demonstrates that it
has entered into reciprocal compensation arrangements in accordance with the requirements of
section 252(d)(2), and thus satisfies the requirements of checklist item 13. SWBT demonstrates
that it: (1) has in place reciprocal compensation arrangements in accordance with section
252(d)(2),”* and (2) is making all required payments in a timely fashion.” SWBT states that
reciprocal compensation interconnection arrangements are available under rates set forth in the
K2A and O2A and that Kansas and Oklahoma interconnection agreements contain negotiated, or

™% McLeodUSA Comments at 24.

™0 See SWBT Texas Order, 15 FCC Red at 18528, para. 351; see also SWBT Reply at 93.

' KMC Comments at 12. Specifically, KMC asserts that during a recent directory printing, at least 15 of its

customers did not have white pages directory listings in the telephone directory. Jd. SWBT explains that it ensures
that all listings remain intact when customers transfer their local telephone service and, thus far, KMC has failed to
take advantage of SWBT’s white pages directory listings verification reports. SWBT Reply at 93; SWBT Rogers
Reply Aff. at paras. 5-6, 9. SWBT maintains that it will continue to work with KMC to resolve all outstanding issues
it may have regarding dropped directory listings. SWBT Reply at 93.

™2 47 U.S.C. § 271(c)(2)(B)(xiii).

3 47U.S.C. § 252(d)(2)(A).

¢ SWBT provides reciprocal compensation to competing carriers for the termination of local calls from SWBT

customers under approved interconnection agreements in both Kansas and Oklahoma. SWBT Application at 115.

™5 SWBT Application at 116.
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arbitrated, reciprocal compensation rates.”® Both the Kansas Commission and Oklahoma

Commission have concluded that SWBT complies with the reciprocal compensation
requirements in item 13.”

250. SWBT, however, has not paid reciprocal compensation for ISP-bound traffic in
Kansas and Oklahoma, maintaining that such traffic is “non-local,” and, therefore outside the
reciprocal compensation requirement.”® Several commenters allege that SWBT’s refusal to pay
constitutes a failure of the reciprocal compensation requirement.” E-spire further maintains that
SWBT’s choice to withhold the disputed amount and its protracted litigation are designed to keep
competitors out of the market.””

251. 'We find that the issues raised by the commenters do not evidence SWBT’s failure
to satisfy checklist item 13. Under a prior Commission order, ISP-bound traffic is not subject to
the reciprocal compensation provisions of section 251(b)(5) and 252(d)(2);’* therefore, as we
stated in our Bell Atlantic New York Order, whether a carrier pays such compensation is
“irrelevant to cheeklist item 13.”" The D.C. Circuit vacated and remanded the Commission’s
order, and the Commission is now reconsidering the matter.’” Given that the Commission has
not yet determined the status of ISP-bound traffic, refusing to pay reciprocal compensation for
ISP-bound traffic does not violate checklist item 13’s requirements at this time. As we have
stated, “[i]n the absence” of a Commission rule on reciprocal compensation, “parties may '
voluntarily include this traffic within the scope of their interconnection agreements ....[and] they
are bound by those agreements, as interpreted and enforced by the state commissions.””® At this
time, therefore, provided that a carrier follows states’ interpretations and requirements
promulgated under their interpretations of interconnection agreements, including states’

8 SWBT Application at 115.
BT Kansas Commission Comments at 33; SWBT Application App. C—Oklahoma, Vol. 25a-c, Tab 275 (Oklahoma
Commission’s Final Order No. 445180 with Attachment 02A) (Sept. 28, 2000)) at 2.

™8 SWBT Application at 116.

™ See AT&T Comments at 30 e.spire Comments at 10; WorldCom Comments at 22-25.

760 E-spire Comments at 11-13. E-spire asks the Commission to require a BOC litigating ISP-bound traffic to pay
the disputed amount or to refrain from filing section 271 applications while the BOC litigates. Id.

7 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996: Inter-Carrier

Compensation for ISP-Bound Traffic; Declaratory Ruling and Notice of Proposed Rulemaking, CC Docket Nos. 96-
98, 99-68, 14 FCC Red 3689, 3706 at para. 27 (1999) (Reciprocal Compensation Declaratory Ruling).

762 Bell Atlantic New York Order, 13 FCC Red at 4142, para. 377.

7% See Bell Atl. Tel. Companies v. FCC, 206 F.3d 1 (D.C. Cir. 2000); Comment Sought on Remand of the
Commission’s Reciprocal Compensation Declaratory Ruling by the U.S. Court of Appeals for the D.C. Circuit, CC
Docket. Nos. 96-98, 99-68, Public Notice, 15 FCC Red 11311 (2000).

% Reciprocal Compensation Declaratory Ruling, 15 FCC Red at 3703, para. 22.
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requirements concerning ISP-bound traffic, such carrier has satisfied checklist item 13. Kansas
has no final determination on the payment of reciprocal compensation for ISP-bound traffic.”®
The United States Court of Appeals for the Tenth Circuit has recently affirmed the Oklahoma
Commission’s determination that reciprocal compensation must be paid for ISP-bound traffic.
We expect that SWBT will comply with the final judicial detérmination of the mattér.

766

D. Checklist Item 14 = Resale

252, Section 271(c)(2)(B)(xiv) of the Act requires a BOC to make
"telecommunications services . . . available for resale in accordance with the requirements of
sections 251(c)(4) and 252(d)(3)."™ Based on the evidence in the record, we conclude that
SWBT demonstrates that it makes telecommunications services available in Kansas and
Oklahoma for resale in accordance with sections 251(c)(4) and 252(d)(3), and thus satisfies the
requirements of checklist item 14.”® SWBT states that it allows resellers nondiscriminatory
access to its systems in compliance with this checklist item,’” and the Kansas and Oklahoma
Commissions agree.m In Kansas, SWBT, AT&T and the KCC staff have agreed to a uniform
avoided cost discount of 21.6 percent, which is incorporated in the K2A.”" In Oklahoma, the
OCC has established a wholesale discount rate of 19.8%, which is incorporated into the O2A.7>

" SWBT Application at 117. On May 19, 2000, the Kansas Commission opened Docket No. 00-GIMT-1054-GIT -
to investigate whether reciprocal compensation should be paid for ISP-bound traffic. Kansas Commission
Comments at 33.

785 Southwestern Bell Telephone Co. v. Brooks Fiber Commun. of Oklahoma, No. 99-5222, 2000 WL 1827576
(10™ Cir. Dec. 13, 2000).

67 47 U.S.C. § 271(c)(2)(B)(xiv).

7% We note that the Court of Appeals for the District of Columbia has recently issued a decision overturning the
Commission's determination, in conjunction with the Ameritech-SBC merger, that the merged company could avoid
the resale obligation of section 251(c)(4) for the sale of advanced services if it provided those services through a
subsidiary. Association of Commuriications Enterprises v. Federal Communications Commission, 2001 WL 20519
(D.C. Cir. Jan. 9, 2001). At the time SWBT filed this application, it was obligated to comply with the Commission’s
rules regarding the provision of advanced services through affiliates. In its review of the Commission’s decision on
the New York 271 applieation, the D.C. Circuit affirmed the Commission's view that "compliance with Commission
orders cannot serve as a basis for rejecting an application.” AT&T Corp. v. FCC, 220 F.3d at 630. We believe that,
consistent with this ruling, SWBT should not be faulted for its efforts to comply with 2 Commission order in effect at
the time of the application, even though the order was subsequently vacated. At the same time, we expect SWBT to
act promptly to come into compliance with section 251(c)(4) in accordance with the terms of the court’s decision.
We anticipate issuing an order in the very near future to address this issue.

™ SWBT Application at 117-120.
" Kansas Commission Comments at 34-35; Oklahoma Commission Comments Attach. A at 190-191.
771

SWBT Application at 117.

™ Id at 117-118.
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253. We find unpersuasive commenters’ claims that the Commission should allow
customers in long-term contracts to switch to competing telecommunications carriers without
termination penalties under a “fresh look™ argument.”” In the Bell Atlantic New York Order and
the SWBT Texas Order, we determined that although termination liabilities could, in certain
circumstances, be unreasonable or anticompetitive, they do not on their face cause a carrier to fail
checklist item 14. We also determined that if termination liabilities are not triggered by the
assignment of a contract to a competitive LEC, such termination liabilities do not constitute a
restriction on resale under checklist item 14.”° In both Kansas and Oklahoma, the assignment of
a Customer Specific Arrangement to a competitive LEC does not trigger termination liabilities.””

Accordingly, these termination liabilities do not constitute a restriction on resale under checklist
item 14. We note that KMC raised an identical “fresh look™ argument in a Petition for
Declaratory Ruling, which is currently pending.”” We find, as we did in the Bell Atlantic New
York Order and SWBT Texas Order, that this issue is best addressed in thé context of that
pending petition, and we decline to resolve the issue here.””® In any event, our resolution of this
issue would not cast doubt on SWBT’s overall compliance with checklist item 14 because
SWBT meets our existing resale requirements.

254. Based on eVidence in the record, we also find that SWBT satisfies the
provisioning requirements of checklist item 14. As discussed above, SWBT is provisioning
competitive LECs’ orders for resale in substantially the same time and manner as for its retail
customers.””

s Allegiance Comments at 43-45; McLeodUSA Comments at 49-51.

7% Bell Atlantic New York Order, 15 FCC Red at 4147-48, para. 390; SWBT Texas Order, 15 FCC Red at 18547,

para. 392.
5 Bell Atlantic New York Order, 15 FCC Red at 4147-48, para. 390.
7% SWBT Sparks Aff. at paras. 160-161.

" See In re Establishment of Rules to Prohibit the Imposition of Unjust, Onerous Termination Penalties on
Customers Choosing to Partake of the Benefits of Local Exchange Telecommunications Competition, Petition for
Declaratory Ruling, CC Docket No. 99-142 (filed Apr. 26, 1999) (requesting that the Commission declare unlawful
termination penalties imposed by incumbent LECs, to prohibit enforcement of incumbent LEC termination penalties,
and to require the removal of incumbent LEC termination penalties from state tariffs until more competition
develops).

"% Bell Atlantic New York Order, 15 FCC Red at 4148, para. 391; SWBT Texas Order, 15 FCC Red at 18547-48,
para. 392,

" See section IV.B.2, supra.
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E. Remaining Checklist Items (3, 5, 7, 9-12)

255. An applicant under section 271 must demonstrate that it complies with checklist
item 3 (poles, ducts, conduits and rights of way),”™ item 5 (unbundled local transport),”' item 7
(911/E911 access and directory assistance/operator services), - item 9 (numbering
administration),”™ item 10 (databases and associated signaling),” item 11 (number portability),
and item 12 (local dialing parity).”®® Based on the evidence in the record, and in accordance with
Commission rules and orders concerning compliance with s€ction 271 of the Act, we conclude
that SWBT demonstrates that it is in compliance with checklist items 3, 5, 7,9, 10, 11 and 12 in
both Kansas and Oklahoma.”™ The Kansas and Oklahoma Commissions also conclude that
SWBT complies with the requirements of each of these checklist items.”™ No commenter raised
allegations challenging SWBT’s compliance with checklist items 3, 9 and 12. Insofar as
commenters raised issues concerning chécklist items 5, 7, 10 and 11, we address these issues
elsewhere in this Order.””

785

0 47US.C. § 271(c)R)(B)(iti); SWBT Texas Order, 15 FCC Rcd at 18478-79, paras. 243-44. We discuss the
statutory requirements of checklist item 3, 5, 7, 9, 10, 11 and 12 in more detail in Appendix B of this Order.

8147 U.S.C. § 271(c)(2)(B)(v); SWBT Texas Order, 15 FCC Red at 18518-19, para. 331.

8 47 U.S.C. § 271(c)(2)(B)(vii); SWBT Texas Order, 15 FCC Red at 18524-27, paras. 343, 345-48.
™ 47U.8.C. § 271(c)(2)(B)(ix); SWBT Texus Order, 15 FCC Red at 18530-31, paras. 359-60.

™ 47US.C. § 271(c)(2)(B)(x); SWBT Texas Order, 15 FCC Red at 18531-32, paras. 362-63.

™ 47U.S.C. § 271(e)(2)(B)(xi); SWBT Texas Order, 15 FCC Red at 18534-35, paras. 369-70.

™ 47U.8.C. § 271(c)(2)(B)(xii); SWBT Texas Order, 15 FCC Red at 18536-37, paras. 373-74.

7 SWBT Application at 88-91 (checklist item 3), 100-03 (checklist item 5), 104-08 (checklist item 7), 109-10

(checklistitem 9), 110-11 (checklist item 10), 111-14 (checklist item 11}, and 114-15 (checklist item 12); see also
SWBT Adair Aff. (checklist item 9); SWBT Deere Aff. at paras. 128-48 (cheeklist item 5), paras. 189-209 (checklist
item 7), paras. 210-50 (checklist item 10), paras. 251-260 (checklist item 11) and paras. 261-64 (checklist item 12);
SWBT Dysart Aff. at pata: 74 (checklist item 3), paras. 150-54 (checklist item 5), paras, 155-56 (checklist item 7),
paras. 157-162 (checklist item 11); SWBT Hearst Aff. at para. 5 (checklist item 3); SWBT Orozco Aff. (checklist
item 11); SWBT Rogers Aff. at paras. 70-86 (checklist item 10);

78 Kansas Commission Comments at 22 (checklist item 3), 64 (checklist item 5), 29 (checklist item 7), 30

(checklist item 9), 31 (checklist items 10-11), and 32 (checklist item 12); Oklahonia Commission Sec. 271 Order at
179 (checklist item 3), 184 (checklist item 5), 185-86 (checklist item 7), 187 (checklist item 9), 188 (checklist item
10), 189 (checklist item 11), and 189 (checklist item 12).

™ Focal contends that SWBT fails to satisfy checklist item 5 because the ordering process that SWBT has
implemented for the conversion of existing circuits to EELs is so burdensome as to violate SWBT’s obligation to
provide EELSs to requesting carriers. Focal Comments at 5. We discuss the provisioning of EELs, and address
Focal’s comments, in section IV.B.3, supra. Additionally, several CLECs allege that SWBT does not make
available loop make-up information in a manner consistent with the UNE Remand Order. Allegiance Comments at
34; McLeodUSA Comments at 35; IP Commedits at 12, 14. We address these concerns in section IV.B.2.c.i, supra.
(continued....)
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V1. SECTION 272 COMPLIANCE

256. Section 271(d)(3)(B) requires that the Commission shall not approve a BOC’s
application to provide interLATA services unless the BOC demonstrates that the “requested
authorization will be carried out in accordance with the requirements of section 272.”"° The
Commission set standards for compliance with section 272 in the Accounting Safeguards Order
and the Non-Accounting Safeguards Order.”” Together, these safeguards discourage and
facilitaté the detection of impropér cost allocation and cross-subsidization between the BOC and
its section 272 affiliate. In addition, these safeguards ensure that BOCs do not discriminate in
favor of their section 272 affiliates.”” As we stated in the Ameritech Michigan Order, compliance
with section 272 is “of crucial importance” because the structural, transactional, and
nondiscrimination safeguards of section 272 seek to ensure that BOCs compete on a level playing
field.”

A. Discussion

257. Based on the record, we conclude that SWBT has demonstrated that it complies
with the requirements of section 272. No commenter has challenged SWBT’s showing that it
complies with Section 272. In addition, we have previously found that SWBT met its burden of
proving compliance with section 272 in Texas.” Significantly, SWBT states that it maintains

(Continued from previous page)
KMC and Sprint allege that SWBT fails to satisfy checklist item 11 because it has problems coordinating number
portability with loop cutovers. KMC Comments at 4; Sprint Comments at 64. We address these issues in section
IV.B.2.e.iil, supra. MFNS states that SWB'T’s denial of its requests for collocation and access to UNEs
demonstrates unquestionable bad faith on SWBT’s part, in contravention of checklist item 5 and of the public
interest, convenience, and necessity. MFNS Comments at 13. We address these issues in section VI, infra where
we discuss the public interest standard that is part of section 271 of the 1996 Act.

™ 47U.S.C. § 271((3)(B).

" See Implementation of the Accounting Safeguards Under the Telecommunications Act of 1996, CC Docket No.

96-150, Report and Order, 11 ECC Red 17539 (1996) (Accounting Safeguards Order), Second Order On
Reconsideration, FCC 00-9 (rel. Jan. 18, 2000); Implementation of the Non-Accounting Safeguards of Sections 271
and 272 of the Communications Act of 1934, as amended, CC Docket No. 96-149, First Report and Order and
Further Notice of Proposed Rulemaking, 11 FCC Red 21905 (1996) (Non-Accounting Safeguards Order); First
Order on Reconsideration, 12 FCC Red 2297 (1997) (First Order on Reconsideration), Second Order on
Reconsideration, 12 FCC Red 8653 (1997) (Second Order on Reconsideration), aff'd sub nom. Bell Atlantic
Telephone Companies v. FCC, 131 F.3d 1044 (D.C. Cir. 1997), Third Order on Reconsideration, FCC 99-242 (rel.
Oci. 4, 1999) (Third Order on Reconsideration).

2 Non-Accounting Safeguards Order, 11 FCC Rcd at 21914; Accounting Safeguards Order, 11 FCC Red at

17550; Ameritech Michigan Order, 12 FCC Rcd at 20725.
™ Ameritech Michigan Order, 12 FCC Red at 20725.

™ SWBT Texas Order, 15 FCC Red at 18549, para. 396.
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the same structural separation and nondiscrimination safeguards in Kansas and Oklahoma as it
does in Texas.” We address each section 272 requirement below.

1. Structural, Transactional, and Accounting Requirements of Section
272

258.  Section 272(a) — Separate Affiliate. Section 272(a) requires BOCs and their Jocal
exchange carrier affiliates that are subject to section 251(c) to provide certain competitive
services through structurally separate affiliates.”” For the reasons described in the subsequent
section below, we conclude that SBC demonstrates that it will operate in accordance with section
272(a). No party challenges SWBT’s showing that it complies with section 272(a).

259. The parent company, SBC Communications, Inc., has established one primary
section 272 affiliate to provide in-region intertLATA services in Kansas and Oklahoma upon
gaining section 271 approval: Southwestern Bell Communications Services, Inc. (“SBCS”),
which does business as Southwestern Bell Long Distance.” At this time, SBCS provides long
distance service in Texas, and also conducts the company’s calling card operations. Once
earning section 271 approval, SBCS plans to provide in-region interlLATA services in Kansas
and Oklahoma by reselling wholesale network services of one or more unaffiliated providers.”®
In its application, SWBT demonstrates that it has implemented internal control mechanisms
reasonably designed to prevent, as well as detect and correct, any noncompliance with section
272.

260. Section 272(b). Based on the evidence in the record, and our prior determinations
regarding SWBT’s section 272 affiliate,”” we find that SWBT has demonstrated that its section
272 affiliate complies with section 272(b) in the provision of services in Kansas and Oklahoma.
Specifically, we find that SWBT has demonstrated that its separate affiliate “operates
independently” as required under section 272(b)(1); ** maintains separate books, records and

% SWBT Application at 69.

7 Section 272(a) states that a BOC may not provide certain services except through one or more affiliates that
meet the requirements of section 272(b). See 47 U.S.C. § 272(a)(1)(B).

™ For the purposes of its application to provide in-region interLATA services in Kansas and Oklahoma, we only

address SWBT’s section 272 showing with respect to one affiliate, SBCS. We note that SWBT has several other
section 272 affiliates as a result of various mergers: Southern New England Telephone Enhanced Services, Inc.
(SNET Enhanced Services); Ameritech Communications, Inc. (ACI); Ameritech Communications, Inc. of Hlinois
(ACol); and Ameritech Cominunications, Inc. of Wisconsin (ACoW). On October 8, 1999, the merger of SBC and
Ameritech was consummated. For a discussion of Ameritech’s Section 272 affiliates, see SWBT Carrisalez Aff. at
paras. 9-12. Our findings do not apply to Advanced Services, Inc. (ASI) because ASI is not a section 272 affiliate.
These other affiliates do not provide service in Kansas or Oklahoma. See SWBT Ramsey Aff. at paras 3-4.

8 SWBT Carrisalez Aff. at para. 24.
7% SWBT Texas Order, 15 FCC Red at 18549-54, paras. 397-407.

8% SWBT Application at 69 (citing SWBT Carrisalez Aff. at paras. 18-26; SWBT Yohe Aff. at paras. 11-17).
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accounts as required under section 272(b)(2);*" maintains separate officers, directors and

employees as required under section 272(b)(3); ** fulfills the credit arrangements requirements of
section 272(b)(4); ** and complies with the arm’s length and public disclosure requirements of
section 272(b)(5).* Furthermore, we note, as we did in the SWBT Texas 271 Order, that neither
the Commission’s review of SWBT’s accounting information nor the audits conducted by
independent auditors have revealed discrepancies with SWBT’s corporate accounting procedures
for affiliate transactions in the past three years.*” We also note-that the section 272(d) joint
Federal-State audit will provide an appropriate mechanism for detecting potential anticompetitive
or otherwise improper conduct. Finally, no party challenges SWBT’s showing that it complies
with section 272(b).

261. Section 272(c)(2) — Accounting Principles. Based on the evidence in the record,
SWBT demonstrates that it accounts for all transactions with its section 272 affiliates in
accordance with the accounting principles designated or approved by the Commission.*® In the
Accounting Safeguards Order, the Commission concluded that complying with the Part 32
affiliate transactions rules satisfies the accounting requirements of section 272(c), which pertain
to the BOC’s “dealings” with its separate affiliate. We agree with SBC that its section 272
affiliates may share services (except Ol&M) provided to its affiliated BOCs by a “shared services
affiliate,” but we emphasize that such services are subject to the appropriate non-structural
safeguards.®”

262. Section 272(d) — Biennial Audit. Based on the evidence in the record, we
conclude that SWBT demonstrates that it will comply with section 272(d), which requires an

%01 SWBT Application at 69 (citing SWBT Carrisalez Aff. at paras. 27-36; SWBT Larkin Aff. at paras. 9-11, 36-
42._ In addition, SWBT describes the security measures and other internal controls to show restricted access to the
books, records, and accounts of its section 272 affiliate. See SWBT Larkin Aff. at paras. 10-11.

82 47US.C. § 272(b)(3); 47 C.F.R. § 53.203(c); Ameritech Michigan Order, 12 FCC Rcd at 20730-31, para. 360;
Second BellSouth Louisiana Order, 13 FCC Red at 20789-90, paras. 329-30; SWBT Application at 69-70; SWBT
Carrisalez at paras. 37- 46, Attachs. D-K (submitting names of corporate officers and directors); Attach. L
(submitting corporate policy prohibiting loans of employees); SWBT Yohe Aff. at paras. 18-19.

3 47US8.C.§ 272(b)(4); 47 C.F.R. § 53.203(d); Non-Accounting Safeguards Order, 11 FCC Red at 21995, paras.
189-90; see SWBT Application at 70; SWBT Carrisalez Aff. at paras. 47-49; SWBT Yohe Aff. at paras. at 20-21.

8¢ SWBT Application at 70; SWBT Larkin Aff. at paras. 13-36; SWBT Carrisalez Aff. at 50-78; SWBT Texas
Order, 15 FCC Rcd at 18551-54, paras. 403-407.

805 SWRBT Texas Order, 15 FCC Red at 18553, para. 406.
806 47 U.S.C. § 272(c)(2); SWBT Larkin Aff. at para: 7.

87 SWBT has a “shared services affiliate” that provides services to members of the corporate family. See SWBT
Texas Order, 15 FCC Red at 18554, para. 408. The Commission’s accounting safeguards allow certain accounting
treatment for services provided by a shared services affiliate to members of the corporate family, so long as the
shared services affiliate only conducts business with members of the corporate family. See Accounting Safeguards
Order, 11 FCC Rcd at 17607-608, para. 148.
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independent audit of a BOC’s compliance with section 272 after receiving intertLATA
authorization.*® The section 272(d) biennial audit involves a thorough and systematic evaluation
of a BOC’s compliance with sectidon 272 and its affiliate relationships performed by an
independent auditor working under the direction of the Commission and state commissions.*” As
noted in the Accounting Safeguards Order, once a BOC obtains section 271 approval, the Chief
of the Common Carrier Bureau will form a joint Federal/State audit team to review the conduct
of the audit and oversee the activities of the independent auditor.’'® We view the active
participation of the state commissions as critical to the success of the biennial audit at ensuring a
BOC’s compliance with section 272. As noted in previous orders, the section 272(d) biennial
audit entails an examination into a BOC’s affiliate relationships to ensure the company does not
use its corporate affiliates as improper tools for circumventing statutory obligations.” We
emphasize that a BOC cannot circumvent legal and regulatory requirements through its affiliate
structure.

2. Nondiscrimination Safeguards of Section 272

263.  Section 272(c)(1) — Nondiscrimination Safeguards. Baséd on the evidence in the
record, we conclude that SWBT demonstrates that it will comply with section 272(c)(1), which
prohibits a BOC from discriminating in favor of its section 272 affiliate in the “provision or
procurement of goods, services, facilities, and information, or in the establishment of
standards.”®” The Commission’s nondiscrimination safeguards require a BOC to, among other
things, “provide to unaffiliated entities the same goods, services, facilities, and information that it
provides to its section 272 affiliate at the same rates, terms, and conditions.”®”® Qur review of
SWBT’s internal controls and standard operating procedures shows that SWBT requires its
section 272 affiliate to adhere to the same procedures for obtaining collocation space required of
unaffiliated third parties, and that SWBT has procedures to ensure that unaffiliated entities have
access to information for, among other things, the development of company-internal standards

8 47US.C. § 272(d); 47 C.FR. § 53.209-213; see SWBT Application at 70-71; SWBT Larkin Aff. at paras. 37-
42; SWBT Carrisalez Aff. at paras. 79-81.

809 47 U.S.C. § 272(d)(1).

819 Accounting Safeguards Order, 11 FCC Red at 17629, para. 198.

11 Accounting Safeguards Order, 11 FCC Red at 17631, para. 203; Second BellSouth Louisiana Order, 13 ECC

Red at 20794, para. 338; Bell Atlantic New York Order, 15 FCC Red at 4158-57, para. 416.

812 47US.C. § 272(c)(1); Non-Accounting Safeguards Order, 11 FCC Red at 21997-17, para. 195; Second
BellSouth Louisiana Order, 13 FCC Red 20796-800, paras. 341-50. The Commission found that the
nondiscrimination safeguards extend to any good, service, facility, or information that a BOC provides to its section
272 affiliate, including administrative services and other non-telecommunications goods and services. Non-
Accounting Safeguards Order, 11 FCC Red at 22003-04, para. 210. The Comunission interprets the section 272(c)
nondiscrimination safeguards broadly. See id. at 22003, 22007, 22012, 22015-016; SWBT Yohe Aff. at paras. 22-
32.

813 Non-Accounting Safeguards Order, 11 FCC Red at 22000-01, para. 202.
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and processes.™* In addition, we note SWBT’s OSS showing demonstrates that it meets the
requirements of section 272(c)(1) regarding nondiscriminatory provision of information.**

264. Section 272(e) — Fulfillment of Certain Requests. Based on the evidence in the
record, SWBT demonstrates that it will comply with section 272(e), which requires SWBT to
fulfill requests for, among other things, telephone exchange and exchange access services from
unaffiliated entities within the same time period SWBT fulfills such requests for its own retail
operations.”® In addition, section 272(e) also provides that a BOC “shall not provide any
facilities, services, or information concerning its provision of exchange access to the [section 272
affiliate] unless such facilities, services or information are made available to other providers of
interLATA services in that market on the same terms and conditions.”®” Finally, section 272(e)
places certain accounting and nondiscrimination requirements on BOCs with respect to exchange
access and facilities or services provided to their section 272 affiliates.*”* We note that no party
challenges SWB'T’s showing with respect to section 272(e).

3. Joint Marketing Provisions of Section 272

265. Based on the evidence in the record, we conclude that SWBT has demonstrated
that it will comply with the joint marketing provisions of section 272(g)(1),’" and the affiliate
services requiremeénts of section 272(g)(2).*° We note that no party challenges SWBT’s
showing.

814 SWBT Application at 81-83; SWBT Sparks Aff. at para. 79 (noting collocation space reservation policies

applicable to SWBT affiliates).

815 See discussion supra Section IV.B.2; SWBT Texas Order, 15 FCC Red at 18555-56, para. 410 ; Second
BellSouth Louisiana Order, 13 FCC Red 20799, para. 346.

B8 47 U.S.C. § 272(e)(1); Non-Accounting Safeguards Order, 11 FCC Rcd at 22018-22, paras. 239-45; Second
BellSouth Louisiana Order, 13 FCC Rcd at 20800-01, paras. 348-50; see SWBT Application at 71-72. SWBT
demonstrates that it will provide accurate data regarding actnal service intervals so that unaffiliated parties can
evaluate the performance SWBT provides itself and its affiliates and compare such performance to the service
quality SWBT provides to competing carriers. SWBT Yohe Aff. at paras. 33-39, Attach. C (submitting report
format for section 272(e)(1) reporting requirements).

817 47U.S.C. § 272(e)2).

18 47 U.S.C. § 272(e)(3), (e)(4); Second BellSouth Louisiana Order, 13 FCC Red at 20802-03, paras. 353-55; see
SWBT Application at 71; SWBT Yohe Aff. at paras. 40-43.

819 47 US.C. § 272(2)(1); see SWBT Application at 72; SWBT Carrisalez Aff. at paras. 82-90; SWBT Yohe Aff.
at paras. 48-50.

29 47 U.S.C. § 272(2)(2); Second BellSouth Louisiana Order, 13 FCC Red at 20804, para. 357; see SWBT
Application at 72; SWBT Yohe Aff. at para. 50; SWBT Carrisalez Aff. at para. 88.
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VII. PUBLIC INTEREST ANALYSIS

266. Separate from determining whether a BOC satisfies the competitive checklist and

will comply with section 272, Congress directed the Commission to assess whether the requested

authorization would be consistent with the public interest, convenience, and necessity.” We
conclude that approval of this joint application is consistent with the public interest. In reaching
this determination, we find that compliance with the competitive checklist is itself a strong
indicator that long distance entry is consistent with the public interest. This approach reflects the
Commission’s years of experience with the consumer benefits that flow from competition in
telecommunications markets.

267. Nonetheless, the public interest requirement is independent of the statutory
checklist and, under normal canons of statutory construction, requires an independent
determination. Thiis, we view the public interest requirement as an opportunity to review the
circumstances presented by the applications to ensure that no other relevant factors exist that
would frustrate the congressional intent that markets be open, as required by the competitive
checklist, and that entry will therefore serve the public interest as Congress expected. Among
other things, we may review the local and long distance markets to ensure that there are not
unusual circumstances that would make entry contrary to the public interest under the particular
circumstances of these applications.” Another factor that could be relevant to our analysis is

whether we have sufficient assurance that markets will remain open after grant of the application:

While no one factor is dispositive in this analysis, our overriding goal is to ensure that nothing
undermines our conclusion, based on our analysis of checklist compliance, that markets are open
to competition. As discussed below, we conclude that the public interest would be met by
granting the joint application for Kansas and Oklahoma.

A. Competition in Local Exchange and Long Distance Markets

268. As set forth below, we conclude that approval of the joint application for Kansas
and Oklahoma is consistent with promoting competition in the local and long distarice
telecommunications markets in each state. Consistent with our extensive review of the
competitive checklist, which embodies the critical elements of market entry under the Act, we
find that barriers to competitive entry in the local markets have been removed and the local
exchange markets today are open to competition. We disagree with commenters’ arguments that
the public interest would be disserved by granting SWBT’s application because the local market
in Kansas and in Oklahoma have not yet truly been opened to competition.* Commenters cite
an array of evidence which, they argue, demoénstrates that the local telecommunications market is
not open and that competition has not sufficiently taken hold in Kansas and Oklahoma. For

Z147US.C. § 271(d)B)O).
82 See Second BellSouth Louisiana Order, 13 FCC Red at 20805-06, para. 360 (the public interest analysis may
include consideration of “whether approval . . . will foster competition in all relevant telecommunications markets™).

83 See, e. 8., AT&T Comments at 21-24; Sprint Comments at 68.
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example, one commenter suggests that the low percentage of total access lines served by
competitive LECs in both Kansas and Oklahoma, and the minimal competition for residential
services in Kansas, indicate that these markets are not yet truly open.” Given an affirmative
showing that a market is open and the competitive checklist has been satisfied, low customer
volumes in and of themselves do not undermine that showing. Factors beyond a BOC'’s control,
sach as individual CLEC entry strategies for instance, might explain a low residential customer
base. We note that Congress specifically declined to adopt a market share or other similar test
for BOC entry into long distance, and we have no intention of establishing one here.”” We
further find that the record confirms our view, as noted in prior section 271 orders, that BOC
entry into the long distance market will benefit consumers and competition if the relevant local
exchange market is open to competition consistent with the competitive checklist®®

B. Assurance of Future Compliance

269. As set forth below, we find that SWBT’s performance remedy plans for both
Kansas and Oklahoma provide additional assurance that the local markets will remain open after
SWBT receives section 271 authorization. The Commission previously has explained that one
factor it may consider as part of its public interest analysis is whether a BOC would continue to
satisfy the requirements of section 271 after entering the long distance market.*”” Although the
Commission strongly encourages state performance monitoring and post-entry enforcement, we

have never required BOC applicants to demonstrate that they are subject to such mechanisms as a-

condition of section 271 approval.*® The Commission has stated that the fact that a BOC will be
subject to performance monitoring and enforcement mechanisms would constitute probative
evidence that the BOC will continue to meet its section 271 obligations and that its entry would
be consistent with the public interest.””

824 Sprint Comment at 68.

82 See Ameritech Michigan Order, 12 FCC Red at 20585, para. 77.

826 See SWBT Texas Order, 15 FCC Red at 18558-59, para. 419.

827 See Second BellSouth Louisiana Order, 13 FCC Red at 20806; see Ameritech Michigan Order, 12 FCC Rcd at

20747.

88  These mechanisms are generally administered by state commissions and derive from authority the states have
under state law or under the federal Act. As such, these mechanisms can serve as critical complements to the
Commission’s authority to preserve checklist compliance pursuant to section 271(d)}(6). Moreover, in this instance,
we find that the collaborative process by which these mechanisms were developed in Texas and then adapted and
modified in both Kansas and Oklahoma for particular circumstances in each of these states, has itself helped to bring
SWBT into checklist compliance.

829 See Second BellSouth Loutsiana Order, 13 FCC Rcd at 20806.
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1. Performance Remedy Plan

270. SWBT’s Performance Remedy Plans are part of the K2A and O2A standard
interconnection contracts and are available to competing LECs through those agreements. The
two Plans are nearly identical to the current Texas Performance Remedy Plan, itself a modified
version of the plan we reviewed in the Texas 271 proceedings.” That original plan has
undergone review and modification through the ongoing Texas Commission and industry process
under Texas Commission authority.*' While we do not require that one state commission adopt
or use another state’s Plan, we recognize the efficiency gained by all involved state commissions,
SWBT and competing carriers from working together to develop and monitor common
performance measures and similar remedy plans.

271. Under the Plans, SWBT collects and reports data on a wide range of performance
areas, according to set defifitions and business rules. The Performance Remedy Plans provide
for two classes or “tiers” of performance penalties. Tier-1 penalties apply generally to customer-
affecting measurements. Penalties for failure to comply with standards corresponding to these
performance measurements are paid to competitive LECs receiving the substandard performance
and that have opted into this section of the K2A or O2A. Tier-2 penalties apply to competition-
affecting measurements such as OSS availability, and are paid to the respective State Treasuries.

Tier-1 damages are assessed if a performance measure is out of compliance for a single month, -
but Tier-2 fines apply only if a measurement is missed for three consecutive months. Alternately,
if three consecutive months are not missed, but six of twelve months’ measurements are missed,
Tier-2 fines will also apply.*™*

272. While the current Texas Plan forms the basis for the two new plans, both the
Kansas and Oklahoma commissions modified their plans in certain aspects to address particular
situations and conditions in those states. For example, as explained below, the Kansas and
Oklahoma Plans differ from the current Texas Plan in certain details in mathematical formulas
for some calculations, the level of penalty caps and references to state-specific statutes and
requirements. While some commenters question the differences between the current Texas and
the Kansas and Oklahoma Plans,*™ we conclude that the state-specific modifications appear
reasonable and do not detract from the overall effectiveness of the Plans.

39 SWBT Dysart Aff. at para. 25-42.
81 SWBT Application at 66.

832 SWBT Dysart Reply Aff. at para. 146.

53 Allegiance Comments at 39; McLeodUSA Comments at 45. It appears that many of the differences identified

may result from the fact that the Texas plan has been recently modified and those modifications were incorporated in
the Kansas and Oklahoma Plans.
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2. Key Elements of the Enforcement Plans

273. We have examined certain key aspects of these plans to determine whether they
fall within a zone of reasonableness and are likely to provide incentives that are sufficient to
foster post-entry checklist compliance. Plans may vary in their strengths and weaknesses, and
there is no one way to demonstrate assurance.® In our SWBT Texas Order, for example, we
predicted that the enforcement mechanisms developed in Texas would be effective in practice.®
Both the Kansas and Oklahoma Commmissions adopted a variant of the current Texas Plan whose
measures, coupled with a self-executing performance remedy plan, are designed to prevent
backsliding. Both the Kansas and Oklahoma Commissions recognize the importance of
implementing and monitoring a remedy plan that produces sufficient incentives for SWBT to
maintain a high level of wholesale service and sufficient disincentives for SWBT to engage in
anti-competitive behavior after section 271 relief is granted in their state.®® As explained below,
we conclude that both the Kansas and the Oklahoma Commissions established a performance
remedy plan that would discourage anti-competitive behavior by setting the damages and
penalties at a level above the simple cost of doing business.

274. Total Liability At Risk. We conclude that the total of $45 million for Kansas and
$44 million for Oklahoma in potential penalties placed at risk, on an annual basis, under the
performance plans represents a meaningful incentive for SWBT to maintain a high level of
performance.””” As a percentage of the applicant’s in-state net return, these penalty plans place
the same amount at stake as the plans adopted in Texas and New York. We thus disagree with
commenters that suggest that this amount is insufficient and fails to provide adequate assurance
of SWBT’s compliance in the future.*®® The performance plans adopted by the Kansas and

834 See Ameritech Michigan Order, 12 FCC Red at 20741-51, para. 393.

833 See SWBT Texas Order, 15 FCC Red at 18560, para. 421; also see Bell Atlantic New York Order, 15 FCC Red
at 4166-67, para. 433. This prediction was based on five characteristics: (1) potential liability that provides a
meaningful and significant incentive to comply with the designated performance standards; (2) clearly-articulated,
pre-determined measures and standards, which encompass a comprehensive range of carrier-to-carrier performance;
(3) a reasonable structure that is designed to detect and sanction poor performance when it occurs; (4) a self-
executing mechanism that does not leave the door open unreasonably to litigation and appeal; and (5) reasonable
assurances that the reported data is accurate.

86 Oklahoma Commission Sec. 271 Order at 193; Kansas Commission Comments at 40-42.

87 SWBT Dysart Aff. at para. 32. The cap is based on 36% of SWBT’s net return, and will be recalculated

annually, but will never exceed $45 million or go below $35 million for Kansas or exceed $44 million or go below
$34.25 million for Oklahoma. The cap represents a comparable proportion of the applicant’s “net return” as we
deemed adequate for Bell Atlantic in New York (see Bell Atlantic New York Order, 15 FCC Rcd at 4168, para. 436
n.1332) and for SWBT in Texas (see SWBT Texas Order, 15 FCC Rcd at 18561-62, para. 424).

838 Allegiance Comments at 37-38; McLeodUSA Comments at 43-45; Sprint Comments at 70-73. See also Bell

Atlantic New York Order, 15 FCC Red at 4168-69, para. 437 (“[A]n overall liability amount would be meaningless if
there is no likelihood that payments would approach this amount, even in instances of widespread performanee
failure.”).
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Oklahoma Commissions do not represent the only means of ensuring that SWBT continues to
provide nondiscriminatory service to competing carriers.” In addition to the $45 million in
Kansas and $44 million in Oklahoma at stake under the Plans, as noted above, SWBT faces other
consequences if it fails to sustain a high level of service to competing carriers, including: federal
enfor¢ement action pursuant to section 271(d)(6); liquidated damages under interconnection
agreements; and remedies associated with antitrust and other legal actions.

275.  Performance Measurements and Standards. Performance measurements are
intended to ensure that the reporting mechanism provides a “benchmark against which new
entrants and regulators can measure performance over time to detect and correct any degradation
of service rendered to new entrants.”** The Plans are not static, and we recognize that both the
Kansas and Oklahoma Commissions are committed to periodic review and modification of the
plans based on input from both SWBT and competitive LECs.*' The Kansas and Oklahoma
Plans include a semi-annual review process, similar to that adopted in the Texas Plan. This
continuing ability of the measurements to evolve is an important feature because it allows the
Plans to reflect changes in the telecommunications industry and the Kansas and Oklahoma
markets.*?

276.  Structural Elements of the Plan. The Kansas and Oklahoma Plans add to the
current Texas Plan specific conditions for Z statistical calculations and the methodology for
calculating the Fisher’s Exact Test, among other changes.*”® As we found in the Texas
proceedings, the structural elements of the Plan appear reasonably designed to detect and
sanction poor performance when it occurs. Some commenters offer specific suggestions for
strengthening the plan,* and Sprint contends that the Plans are flawed because they were not

83 Kansas Commission Comments at 43. The Commission states its intention to remain diligent to complaints even
if the test results show compliance and further states that “if SWBT’s behavior is habitually noncompliant ... the
Commission retains the authority to address the level of penalties.” Also see Oklahoma Commission Reply at 27
(“In the event of ‘backsliding’ ... the OCC will not hesitate to take such action as may be available to the OCC to
correct the performance of SWBT”).

80 See SWBT Texas Order, 15 FCC Red at 18562-63, para. 425; see also Bell Atlantic New York Order, 15 FCC
Rcd at 4169, para. 438.

%1 SWBT Dysart Aff. at para. 25-26. The Kansas and Oklahoma Plans start with the Texas Plan after the

modifications incorporated from the first six-month review. For instance, the Version 1.7 metrics are currently used
in the Texas as well as the Kansas and Oklahoma Plans. We note that Version 1.7 of the performance metrics
evolved from the previously approved Version 1.6 as a result of the expected periodic review as originally
enrvisioned when the Texas Plan was approved.

%2 See Bell Atlantic New York Order, 15 FCC Red at 4169, para. 438.

3 SWBT Dysart Reply at para. 137.

¥4 Allegiance Comments at 42-43 (including penalties for performance failure for three out of five months,

increased monthly caps, removal of “CLEC” caps and a “several tiered” approach to remedies). Also see
McLeodUSA Comments at 40-43.
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fully reviewed by the state commissions.* The two Plans are structurally similar to the Texas
Plan and have been adopted by each state commission and are subject to their periodic review
and revision; therefore, these criticisms do not undermine our overall conclusion that the Plans
provide a meaningful incentive to provide nondiscriminatory performance in the future.

277.  Self-Executing Mechanism. The performance monitoring and enforcement
mechanisms appear to be reasonably self-executing, and are comparable to the mechanisms we
found satisfactory in the Bell Atlantic New York Order and in the SWBT Texas Order.**
Specifically, we note that SWBT is required to provide performance data by the 20th day of the
month following the reporting month, and is required to make payments, if necessary, by the 30th
day following the due date of the performance measurement report for the month in which the
obligation arose.*’ Several commenters, however, suggest the Plans may not yet be in effect.®®
Both the Kansas and the Oklahoma Tier-1 and Tier-2 penalty provisions are currently in
operation and, therefore, in effect.*”

278. Data Validation and Audit Procedures. As we held in prior seetion 271 orders,
the reliability of reported data is critical: the performance measures must generate results that are
meaningful, accurate, and reproducible. In particular, the raw data underlying a performance
measurement must be stored in a secure, stable, and auditable file if we are to accord a remedy
plan significant weight.** The systems and processes used to generate SWBT’s Kansas and
Oklahoma data are the same as those used in the previous Texas 271 review.*” While Sprint
suggests that neither the Kansas nor Oklahoma Commissions rigorously reviewed and validated
the accuracy of the data,” no competing LEC has demonstrated that SWBT’s data are inaccurate.

Further we note that SWBT provides competing carriers with access to their own specific data
which acts as an additional check on the accuracy of the data.’® We thus find that we will accord
significant weight to the data as we did in the Texas 271 proceedings.

5 Sprint Comments at 69-70 (suggesting neither state adequately considered the Plans).

¢ See Bell Atlantic New York Order, 15 FCC Red at 4171, para. 441; also see SWBT Texas Order, 15 FCC Red at
18563-64, para. 427.

%7 SWBT Dysart Reply at para. 153.

s Allegiance Comuments at 39 (asserting that the Texas Plan “appears to be somewhat more self-executing or more
likely to become effective” than the Kansas or Oklahoma Plans) see also McLeodUSA Comments at 43.

¥ SWBT Dysart Reply Aff. at paras. 164-165 (plans were first approved on October 23, 2000 for Kansas and
December 7, 2000 for Oklahoma).

%0 SWBT Dysart Aff. at paras. 165-168.

B SWBT Dysart Reply at para. 124.

82 Sprint Comments at 76.

83 SWBT Dysart Aff. paras. 170-172.
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279.  On December 20, 2000 the FCC issued a Notice of Apparent Liability to SWBT
for issues pursuant to the SBC/Ameritech Merger Order regarding certain data reporting.*> All
of the identified issues have been corrected. Except as noted above, with respect to only one
specific performance measurement, no data reviewed in the current evaluation of this joint
application was affected. While one of these findings does relate to data for the time period
under review, we find as noted above that the issue identified by the auditors does not affect our
conclusions.®

280. Accounting Requirements. Consistent with our accounting rules, relating to
antitrust damages and certain other penalties paid by carriers, SWBT should not reflect any
portion of penalties paid out under these Plans as expenses in the revenue requirement for
interstate services.™® As stated in prior orders, such accounting treatment ensures that ratepayers
do not bear, in the form of increased rates, the costs of penalties paid out under the Plans in the
event that SWBT fails to provide adequate service quality to competitive LECs.*’

C. Other Issues

281. Commenters raise several other concerns which, they contend, support a finding
that grant of this application is not in the public interest. AT&T’s argument concerning
insufficient economic margin with current unbundled network element prices is addressed above
in the pricing section. MFNS contends certain interconnection issues cause a public interest
concern. EMI’s concerns about service outages in Oklahoma are isolated instances and do not
constitute discrimination against competitive carriers, and we do not find that these service
quality issues cited constitute a pattern of discriminatory conduct that undermines our confidence
that SWBT’s local market is open to competition. The Commission has previously found that
although terminations liabilities could, in certain circumstances, be unreasonable or
anticompetitive, they do not on their face cause a carrier to fail checklist item 14.5® Allegiance

834 SBC Merger Audit NAL. Seen. 377, supra.

85 See discussion of order confirmation notices for faxed orders in section IV.B.2.d.i., supra.

%6 See Accounting for Judgments and Other Costs Associated with Litigation, 12 FCC Red 5112 (1997); 47 C.F.R.
§ 7370(d). As a general matter, a carrier’s operating expenses recovered through its rates must be legitimate costs of
providing adequate service to ratepayers. See, e.g., West Ohio Gas Co. v. PUC, 294 U.S. 63, 74 (1935); Mountain
States Tel. and Tel. Co. v. FCC, 939 F.2d 1035, 1044 (D.C. Cir. 1991). In the SBC/Ameritech Merger Order, the
Commission held that bill credits provided under the performance assurance plan arising from that order “shall not
be reflected in the revenue requirement of an SBC/Ameritech incumbent LEC.” SBC/Ameritech Merger Order App.
C at para. 34.

87 See SWBT Texas Order, 15 FCC Red at 18565, 430; Bell Atlantic New York Order, 15 FCC Red at 4172-73,

para. 443,
8 AT&T Lieberman Decl. (presenting analysis related to prices, addressed in the pricing section above); MFNS’s
Comments at 13 (regarding fiber distribution interconnection issues has been addressed above under collocation);
EMI Comments at 1-3 (suggesting SWBT provides inadequate service quality in Oklahoma. It should be noted that
EMI did not make this argument before the Oklahoma Commission 271 proceedings; however, EMI had previously
filed a complaint with that Commission regarding an accidental cable cut (the basis of its service quality argument)).
(continued....)
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and McLeodUSA and CAPROCK suggests that SWBT has not complied with the filing
requirement of demonstrating the measures taken to narrow the issues in dispute and the results
of those measures.*™ We believe the record adequately illuminates the measures SWBT, the state
commissions and CLECs undertook to narrow and eliminate issues prior to the filing of this joint
application. These arguments do not convince us that grant of this joint application would be
inconsistent with the public interest.

282. Finally, several commenters contend that “Project Pronto,” which refers to
SWBT’s plan to deploy equipment used to provide advanced services in fiber-fed remote
terminals, might restrict competing carriers’ ability to use the full features, functions, and
capabilities of SWBT’s local loops.*® As SWBT notes, however, nothing about its plan to
increase the amount of fiber and remote terminals in its networks changes its fundamental
obligation to provide access to the full features, functions, and capabilities of the local loop.*
Accordingly, we find no grounds to reject SWBT’s application based npan these hypothetical
concerns.

VIII. SECTION 271(D)(6) ENFORCEMENT AUTHORITY

283.  Section 271(d)(6) of the Act requires SWBT to continue to satisfy the “conditions
required for ... approval”*® of its section 271 application after the Commission approves its
application. To this end, Congress gave the Commission specific post-approval enforcement
powers to address possible “backsliding” by SWBT and other BOCs.*® This authority is critical
to the statutory design that local markets are — and remain — open to competition, and evidences
Congress’s recognition that a BOC’s incentives to cooperate with its local service competitors

(Continued from previous page)
Finally, two commenters argue that a “fresh Iook™ policy (to provide an opportunity for retail and wholesale
customers to exit without penalty long term contracts that the carriers have voluntarily entered into with SWBT)
should be implemented in Kansas and Oklahoma. See Allegiance Comments at 43-45; McLeodUSA Comments at
49-51. We find, as we have in prior orders, that this issue is best addressed in the context of a pending Petition for
Declaratory Ruling regarding our "fresh look” policy, and we decline to resolve the issue here. See SWBT Texas
Order, 15 FCC Rcd at 18566, para. 433.

839 Allegiance Comments at 45-46; McLeodUSA Comments at 51-53.

860 Allegiance Comments at 2-10; IP Comments at 18-27; McLeodUSA Comments at 2-6.

! SWBT Chapman Aff. at paras. 111-29.

52 47U.S.C. § 271(d)(6).

%3 This substantial enforcement authority augments the agency’s pre-existing enforcement powers, including its
authority under sections 206-209 of the Communications Act. Implementation of the Non-Accounting Safeguards of
Sections 271 and 272 of the Communications Act of 1934, as amended, CC Docket No. 96-149, First Report and
Order and Further Notice of Proposed Rulemaking, 11 FCC Red 21905, 22066 (1996) (Non-Accounting Safeguards
Order).
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may diminish in a given state once the BOC obtains section 271 approval in that state.** Several
times in this order, we expressed concern about possible backsliding by SWBT once it obtains
section 271 approval and begins providing in-region interLATA service in Kansas and
Oklahoma. We will exercise this authority in the event SWBT ceases to meet a condition of its
approval. As we stated in the Bell Atlantic New York Order, “[s]wift and effective post-approval
enforcement of section 271’s requirements ... is essential to achieve Congress’s goal of
maintaining conditions conducive to achieving durable competition in local markets.”**

284. We described the post-approval enforcement framework, as well as our various
section 271(d)(6) enforcement powers, in detail in the Bell Atlantic New York Order®® Section
271(d)(6)(B) provides for the Commission to receive and review complaints filed by persons
concerning alleged failures by a BOC to meet conditions required for long distance approval.867
Section 271(d)(6)(A) also specifies several enforcement actions that the Commission can take on
its own motion, including ordering the BOC to correct a deficiency, assessing a forfeiture, and
suspending or revoking the BOC’s authority to provide long distance service.” The
Commission is required to provide a BOC with notice and an opportunity for a hearing if we
exercise our authority pursuant to section 271(d)(6)(A). We will comply with this requirement
and exercise this enforcement power without holding time-consuming formal, trial-type
evidentiary hearings. Instead, we will resolve the matter through an expeditious paper é
proceeding.*” ‘

285. 'We will monitor closely SWBT’s post-approval compliance. In this regard, we
require SWBT to provide the Commission with the monthly aggregated Performance Measures
for Kansas, Oklahoma, Texas and SWBT’s five-state region at least one year from the date of the
release of this order, so that we can review its performance to ensure continued compliance with
the statutory requirements. We stand ready to exercise our various statutory enforcement powers
quickly and decisively in appropriate circumstances to ensure that the local market remains open
in both Kansas and Oklahoma. Furthermore, we are confident that cooperative state and federal

% See generally U S WEST Communications, Inc. v. FCC, 177 F.3d 1057, 1060 (D.C. Cir. 1999) (noting that a
central purpose of section 271 is to create incentives for BOCs to open local markets to competition), cert. denied,
120 S.Ct. 1240 (2000); AT&T Corp v. FCC, 220 F.3d at 612 (same).

%5 Bell Atlantic New York Order, 15 FCC Rcd at 4174, para. 446.

%6 Jd., 15 FCC Red at 4174-77, paras. 446-453.

87 47U.8.C. § 271(d)(6)(B). These complaints may include requests for damages. See Non-Accounting

Safeguards Order, 11 FCC Rced at 22066.
88 47 US.C. § 271(d)(6)(A).

89 See Bell Atlantic New York Order, 15 FCC Red at 4176, para. 450. Furthermore, we envision exercising our
section 27 1(d)(6)(A)(iii) suspension power, when appropriate, through a “standstill” order that could prohibit a non-
compliant BOC from enrolling additional subscribers and from marketing and promoting interLATA service = in
essence, freezing the BOC’s subscriber base as of the date of the order. See 47 U.S.C. § 271(d)(6)(A)(iii); Bell
Atlantic New York Order, 15 FCC Rcd at 4175-76, paras. 448-451.
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oversight and enforcement can address any backsliding that may arise with respect to SWBT’s
entry into the Kansas and Oklahoma long distance markets.*

IX. CONCLUSION

286. For the reasons discussed above, we grant SWBT’s joint application for
authorization under section 271 of the Act to provide in-region, interLATA services in the state
of Kansas, and to provide in-region, interLATA services in the state of Oklahoma.

X. ORDERING CLAUSES

287. Accordingly, IT IS ORDERED that, pursnant t6 sections 4(i), 4(j), and 271 of the
Communications Act of 1934, as amended, 47 U.S.C. §8§ 154(i), 154(j) and 271, SWBT’s
application to provide in-region intetLATA service in the State of Kansas, and in the State of
Oklahoma, filed on October 26, 2000, IS GRANTED.

0 For example, the New York Public Service Commission and the Commission coordinated a two-pronged,
enforcement response when Bell Atlantic developed performance problems associated with lost or mishandledl orders
for unbundled network elements submitted electronically by its local service competitors. See Order Directing
Market Adjustments and Amending Performance Assurance, Case OO-C-0008/9 and Case 99-C-0949 (New York
PSC, Mar. 23, 2000); Bell Atlantic-New York, Authorization Under Section 271 of the Communications Act to
Provide In-Region, InterLATA Seyvice in the State of New York, File No. EB-00-IH-0085, Order, 15 FCC Red 5413
(2000) (adopting consent decree between Commission and Bell Atlantic that included provisions for Bell Atlantic to
make a voluntary payment of $3,000,000 to the United States Treasury, additional payments if Bell Atlantic failed to
meet specified performance standards, and weekly reporting requirements to gauge Bell Atlantic’s performance in
correcting the problems associated with its electronic ordering systems); Letter from David H. Solomon, Chief, FCC
Enforcement Bureau to Edward D. Young, III, Senior Vice President — Regulatory, Bell Atlantic, dated June 20,
2000 (advising Bell Atlantic that it appears to the Commission to have met the requisite performance standards and
that, in the absence of new information indicating that Bell Atlantic’s performance reports are materially inaccurate,
Bell Atlantic’s obligations under the Consent Decree have terminated).
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288. IT IS FURTHER ORDERED that this Order SHALL BECOME EFFECTIVE
March 7, 2001.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas,
Secretary
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Appendix A

SBC Communications Inc, Southwestern Bell Telephone Company
Southwestern Bell Communications Services
271 Application to provide In-region, InterLLATA services in Kansas and Oklahoma

Commenters

CC Docket 00-217

COMMENTS

Adelphia Business Solutions Investment

Allegiance Telecom, Inc
Alliance for Public Technology
AT&T Corp

Campaign for Telecommunication Access

Communications Workers of America
ConnectSouth Communications, Inc

Cox Communications, In¢
Department of Justice
E.Spire Communications, Inc *

Environmental Management, Inc

Focal Communications Group*
Global Crossing

Ionex Communications Inc

IP Communications

Kansas Corporation Commission

KMC Telecom Inc

McLeodUSA Inc & CAPROCK Communications, Corp.

Metromedia Fiber Network Services, Inc *

Oklahoma Corporation Commission
Sprint Communications Company

WorldCom

Abbreviation

Adelphia
Allegiance
APT

AT&T

CTA

CWA
ConnectSouth
COX

E.spire

EMI

Focal

Global Crossing
Tonex

IP Communications
Kansas Commission
KMC

McLeodUSA
MFNS

Oklahoma Commission
Sprint

WorldCom
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REPLY COMMENTS

Commenters Abbreviation
Association for Local Telecommunications ALTS
AT&T Corp AT&T
Campaign for Telecommunications Access CTA
Environmental Management, Inc EMI
Ionex Communications Inc Ionex
IP Communications 1P
Kansas Corporation Commission * Kansas Commission
McLeodUSA Inc & CAPROCK Communications, Corp McLeodUSA
Oklahoma Corporation Commission Oklahoma Commission
Southwestern Bell Corporation SBC
WorldCom WorldCom
Z-Tel Corporation Inc Z-Tel

* Denotes electronic filing.
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SUPPLEMENTAL COMMENTS
(filed January 8, 2001)

Allegiance Telecom, Inc.

Association for Local Telecommunications Services
AT&T, Corp.

ConnectSouth Communications

Cox Communications, Inc.

Kansas Corporation Commission

McleodUSA Telecommunications Services, Inc.
Metromedia Fiber Network Services, Inc.

Sprint Communications Company, L.P.
WorldCom, Inc.

Z-Tel Communications, Inc.

SUPPLEMENTAL REPLY COMMENTS
(filed January 12, 2001)

AT&T Corp.

Citizens’ Utility Ratepayer Board
Environmental Management, Inc.
National Consumer League
Oklahoma Corporation Commission
Southwestern Bell
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Appendix B
Statutory Requirements = Checklist Items 3, 5, 7, 9-12

1. Checklist Item 3 — Poles, Ducts, Conduits and Rights of Way. Section
271(c)(2)(B)(iii) requires BOCs to provide “[nJondiscriminatory access to the poles, ducts,
conduits, and rights-of-way owned or controlled by the [BOC] at just and reasonable rates in
accordance with the requirements of section 224.”" Section 224(f)(1) states that “[a] utility shall
provide a cable television system or any telecommunications carrier with nondiscriminatory
access to any pole, duct, conduit, or right-of-way owned or controlled by it.”* Notwithstanding
this requirement, section 224(f)(2) permits a utility providing electric service to deny access to its
poles, ducts, conduits, and rights-of-way, on a nondiscriminatory basis; “where there is
insufficient capacity and for reasons of safety, reliability and generally applicable engineering
purposes.” Section 224 also contains two separate provisions governing the maximum rates that
a utility may charge for “pole attachments.” Section 224(b)(1) states that the Commission shall
regulate the rates, terms, and conditions governing pole attachments to ensure that they are “just
and reasonable.”” Notwithstanding this general grant of authority, section 224(c)(1) states that
“[n]Jothing in [section 224] shall be construed to apply to, or to give the Commission jurisdiction
with respect to the rates, terms, and conditions, or access to poles, ducts, conduits and rights-of-
way as provided in [section 224(f)], for pole attachments in any case where such matters arg
regulated by a State.”® As of 1992, nineteen states had certified to the Commission that they

' 47USC.§ 271(c)(2)(B)(iii). As originally enacted, section 224 was intended to address obstacles that cable
operators encountered in obtaining access to poles, ducts, conduits, or rights-of-way owned or controlled by utilities.
The 1996 Act amended section 224 in several important respects to ensure that telecommunications carriers as well
as cable operators have access to poles, ducts, conduits, or rights-of-way owned or controlled by utility companies,
including LECs. Second BellSouth Louisiana Order, 13 FCC Red at 20706, n.574.

2 47USC. § 224(f)(1). Section 224(a)(1) defines “utility” to include any entity, including a LEC, that controls

“poles, ducts, conduits, or rights-of-way used, in whole or in part, for any wire communications.” 47 U.S.C. §
224(a)(1).

* 470USC. § 224(f)(2). In the Local Competition First Report and Order, the Commission concluded that,
although the statutory exception enunciated in section 224(f)(2) appears to be limited to utilities providing electrical
service, LECs should also be permitted to deny access to their poles, ducts, conduits, and rights-of-way because of
insufficient capacity and for reasons of safety, reliability and generally applicable engineering purposes, provided the
assessment of such factors is done in a nondiscriminatory manner. Local Competition First Report and Order, 11
FCC Rcd at 16080-81, paras. 1175-77.

*  Section 224(a)(4) defines “pole attachment” as “any attachment by a cable television system or provider of
telecommunications service to a pole, duct, conduit, or right-of-way owned or controlled by a utility.” 47 U.S.C. §

224(a)(4).

> 47U.S.C. § 224(b)(1).

8 47US.C.§ 224(c)(1). The 1996 Act extended the Commission’s authority to include not just rates, terms, and

conditions, but also the authority to regulate nondiscriminatory access to poles, ducts, conduits, and rights-of-way.
Local Competition First Report and Order, 11 FCC Red at 16104, para. 1232; 47 U.S.C. § 224(f). Absent state
regulation of terms and conditions of nondiscriminatory attachment access, the Commission retains jurisdiction.
(continued....)
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regulated the rates, terms, and conditions for pole attachments.” However, none of the five states
in which SWBT is a LEC, including Kansas and Oklahoma, have elected to regulate poles, ducts,
conduits, and rights-of-way.*

2. Checklist Item 5 — Unbundled Local Transport. Section 271(c)(2)(B)(v) of the
competitive checklist requires a BOC to provide “[IJocal transport from the trunk side of a
wireline local exchange carrier switch unbundled from switching or other services.” The
Commission has required that BOCs provide both dedicated and shared transport to requesting
carriers.”® Dedicated transport consists of BOC transmission facilities dedicated to a particular
customer or carrier that provide telecommunications between wire centers owned by BOCs or
requesting telecommunications carriers, or between switches owned by BOCs or requesting
telecommunications carriers. "' Shared transport consists of transmission facilities shared by
more than one carrier, including the BOC, between end office switches, between end office
switches and tandem switches, and between tandem switches, in the BOC’s network."

3. Checklist Item 7 — 911/E911 Access and Directory Assistance/Operator
Services. Section 271(c)(2)(B)(vii) of the Act requires a BOC to provide “[n]ondiscriminatory

(Continued from previous page) ~
Local Competition First Report and Order, 11 FCC Red at 16104, para. 1232; 47 U.S.C. § 224(c)(1); see also Bell
Atlantic New York Order, 15 FCC Rcd at 4093, para. 264.

" See States That Have Certified That They Regulate Pole Attachments, Public Notice, 7 FCC Recd 1498 (1992);

47 U.S.C. § 224(F).
8 SWBT Hearst Aff. at para. 36.
?  47US.C. § 271(c)(2)XB)V).

1% Second BellSouth Louisiana Order, 13 FCC Red at 20719, para. 201.

"' Id A BOC has the following obligations with respect to dedicated transport: (a) provide unbundled access to

dedicated transmission facilities between BOC central offices or between such offices and serving wire centers
(SWCs); between SWCs and interexchange carriers points of presence (POPs); between tandem switches and SWCs,
end offices or tandems of the BOC, and the wire centers of BOCs and requesting carriers; (b) provide all technically
feasible transmission capabilities such as DS1, DS3, and Optical Carrier levels that the competing carrier could use
to provide telecommunications; (¢) not limit the facilities to which dedicated interoffice transport facilities are
connected, provided such interconnections are technically feasible, or restrict the use of unbundled transport
facilities; and (d) to the extent technically feasible, provide requesting carriers with access to digital cross-connect
system functionality in the same manner that the BOC offers such capabilities to interexchange carriers that purchase
transport services. Id. at 20719.

2 Id. at 20719, n. 650. The Commission also found that a BOC has the following obligations with respect to
shared transport: (a) provide shared transport in a way that enables the traffic of requesting carriers to be carried on
the same transport facilities that a BOC uses for its own traffic; (b) provide shared transport transmission facilities
between end office switches, between its end office and tandem switches, and between tandem switches in its
network; (¢) permit requesting carriers that purchase unbundled shared transport and unbundled switching to use the
same routing table that is resident in the BOC’s switch; and (d) permit requesting carriers to use shared (or
dedicated) transport as an unbundled element to carry originating access traffic from, and terminating traffic to,
customers to whom the requesting carrier is also providing local exchange service. Id. at 20720, n. 652.
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access to — (I) 911 and E911 services.”"” In the Ameritech Michigan Order, the Commission

found that “section 271 requires a BOC to provide competitors access to its 911 and E911
services in the same manner that a BOC obtains such access, i.e., at parity.”** Specifically, the
Commission found that a BOC “must maintain the 911 database entries for competing LECs with
the same accuracy and reliability that it maintains the database entries for its own customers.”"
For facilities-based carriers, the BOC must provide “unbundled access to [its] 911 database and
911 interconnection, including the provision of dedicated trunks from the requesting carrier’s
switching facilities to the 911 control office at parity with what [the BOC] provides to itself.”'®
Section 271(c)(2)(B)(vii)(IT) and section 271(c)(2)(B)(vii)(III) require a BOC to provide
nondiscriminatory access to “directory assistance services to allow the other carrier’s customers
to obtain telephone numbers” and “operator call completion services,” respectively.” Section
251(b)(3) of the Act imposes on each LEC “the duty to permit all [competing providers of
telephone exchange service and telephone toll service] to have nondiscriminatory access to . . .
operator services, directory assistance, and directory listing, with no unreasonable dialing
delays.”*® We concluded in the Second BellSouth Louisiana Order that a BOC must be in
compliance with the regulations implementing séction 251(b)(3) to satisfy the requirements of
sections 271(c)(2)(B)(vii)(I) and 271(c)(2)(B)(vii)(I)."” In the Local Competition Second

B 47 U.8.C. § 271(c)(2)(B)(vii).

% Ameritech Michigan Order, 12 FCC Red at 20679, para. 256.
B
¥ rd

7' 47 U.S.C. §§ 271(c)()(B)(vii){II), (IID).
B 47US.C. § 251(b)(3). The Commission implemented section 251(b)(3) in the Local Competition Second
Report and Order. 47 CFR. § 51.217; In re Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, Second Report and Order and Memoranduin Opinion and Order, 11 FCC Red
19392 (1996) (Local Competition Second Report and Order) vacated in part, People of the State of California v.
FCC, 124 F.3d 934 (8th Cir. 1997), overruled in part, AT&T Corp. v. Iowa Utils. Bd., 119 S.Ct. 721 (1999); see
also Implementation of the Telecommunications Act of 1996: Provision of Directory Listings Information under the
Telecommunications Act of 1934, Notice of Proposed Rulemaking, 14 FCC Red 15550 (1999) (Directory Listings
Information NPRM).

¥ While both sections 251(b)(3) and 271(c)(2)(B)(vii)(II) refer to nondiscriminatory access to “directory

assistance,” section 251(b)(3) refers to nondiscriminatory access to “operator services,” while section
271(c)(2)(B)(vii)(III) refers to nondiscriminatory access to “operator call completion services.” 47 U.S.C. §§
251(b)(3), 271(c)(2)(B)(vii)(III). The term “operator call completion services” is not defined in the Act, nor has the
Commission previously defined the term. However, for section 251(b)(3) purposes, the term “operator services” was
defined as meaning “any automatic or live assistance to a consumer to arrange for billing or completion, or both, of a
telephone call.” Local Competition Second Report and Order, 11 FCC Rcd at 19448, para. 110. In the same order
the Commission concluded that busy line verification, emergency interrupt, and operator-assisted directory assistance
are forms of “operator services,” because they assist customers in arranging for the billing or completion (or both) of
a telephone call. /d. at 19449, para. 111. All of these services may be needed or used to place a call. For example,
if a customer tries to direct dial a telephone number and constantly receives a busy signal, the customer may contact
the operator to attempt to complete the call. Since billing is a necessary part of call completion, and busy line
verification, emergency interrupt, and operator-assisted directory assistance can all be used when an operator
(continued....)

3
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Report and Order, the Commission held that the phrase “nondiscriminatory access to directory
assistance and directory listings” means that “the customers of all telecommunications service
providers should be able to access each LEC’s directory assistance service and obtain a directory
listing on a nondiscriminatory basis, notwithstanding: (1) the identity of a requesting customer’s
local telephone service provider; or (2) the identity of the telephone service provider for a
customer whose directory listing is requested.”” The Commission concluded that
nondiscriminatory access to the dialing patterns of 4-1-1 and 5-5-5-1-2-1-2 to access directory
assistance were technically feasible, and would continue.” The Commission specifically held
that the phrase "nondiscriminatory access to operator services” means that “. . . atelephone
service customer, regardless of the identity of his or her local telephone service provider, must be
able to connect to a local operator by dialing ‘0,” or ‘0 plus’ the desired telephone number.”*

4. Competing carriers may provide operator services and directory assistance by
either reselling the BOC'’s services or by using their own personnel and facilities to provide these
services. Our rules require BOCs to permit competitive LECs wishing to resell the BOC’s
operator services and directory assistance to request the BOC to brand their calls.” Competing
carriers wishing to provide operator services or directory assistance using their own facilities and
personnel must be able to obtain directory listings either by obtaining directory information on a
“read only” or “per dip” basis from the BOC’s directory assistance database, or by creating their
own directory assistance database by obtaining the subscriber listing information in the BOC’s

(Continued from previous page)
completes a eall, we concluded in the Second BellSouth Louisiana Order that for checklist compliance purposes,
“operator call completion services” is a subset of or equivalent to “operator service.” Second BellSouth Louisiana
Order, 13 FCC Rced at 20740, n.763. As a result, we use the nondiscriminatory standards established for operator
services to determine whether nondiscriminatory access is provided.

0 47CFR.§ 51.217(c)(3); Local Competition Second Report and Order, 11 FCC Red at 19456-58, paras. 130-
35. The Local Competition Second Report and Order’s interpretation of section 251(b)(3) is limited “to access to
each LEC’s directory assistance service.” Jd. at 19456, para. 135. However, section 271(c)(2)(B)(vii) is not limited
to the LEC’s systems but requires “nondiscriminatory access to . . . directory assistance to allow the other carrier’s
customers to obtain telephone numbers.” 47 U.S.C. § 271(c)(2)(B)(vii). Combined with the Commission’s
conclusion that “incumbent LECs must unbundle the facilities and functionalities providing operator services and
directory assistance from resold services and other unbundled network elements to the extent technically feasible,”
Local Competition First Report and Order, 11 FCC Red at 15772-73, paras. 535-37, section 271(c)(2)(B)(vii)’s
requirement should be understood to require the BOCs to provide nondiscriminatory access to the directory
assistance service provider selected by the customer’s local service provider, regardless of whether the competitor;
provides such services itself; selects the BOC to provide such services; or chooses a third party to provide such
serviees. See Directory Listings Information NPRM.

2 Local Competition Second Report and Order, 11 FCC Red at 19464, para. 151.

2 Ida para. 112,

2 47CFR. § 51.217(d); Local Competition Second Report and Order, 11 FCC Red at 19463, para. 148. For

example, when customers call the operator or calls for directory assistance, they typically hear a message, such as
“thank you for using XYZ Telephone Company.” Competing carriers may use the BOC’s brand, request the BOC to
brand the call with the competitive carriers name or request that the BOC not brand the call at all. 47 C.F.R. §
51.217(d).
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database.” Although the Commission originally concluded that BOCs must provide directory
assistance and operator services on an unbundled basis pursuant to sections 251 and 252, the
Commission removed directory assistance and operator services from the list of required
unbundled network elements in the Local Competition Third Report and Order.” Checklist item
obligations that do not fall within a BOC’s obligations to provide unbundled network elements
are not subject to the requirements of sections 251 and 252, including the requirement that rates
be based on forward-looking economic costs.” Checklist item obligations that do not fall within
a BOC’s UNE obligations, however, still must be provided in accordance with sections 201(b)
and 202(a), which require that rates and conditions be just and reasonable, and not unreasonably
discriminatory.”

5. Checklist Item 9 — Numbering Administration. Section 271(c)(2)(B)(ix) of the
1996 Act requires a BOC to provide “nondiscriminatory access to telephone numbers for
assignment to the other carrier’s telephone exchange service customers,” until “the date by which
telecommunications numbering administration, guidelines, plan, or rules are established.””® The
checklist mandates compliance with “such guidelines, plan, or rules” after they have been
established.” A BOC must demonstrate that it adheres to industry numbering administration
guidelines and Commission rules.”

6. Checklist Item 10 — Databases and Associated Signaling. Section
271(c)(2)(B)(x) of the 1996 Act requires a BOC to provide “nondiscriminatory access to
databases and associated signaling necessary for call routing and completion.” In the Second
BellSouth Louisiana Order, we required BellSouth to demonstrate that it provided requesting
carriers with nondiscrirhinatory access to: “(1) signaling networks, including signaling links and
signaling transfer points; (2) certain call-related databases necessary for call routing and
completion, or in the alternative, a means of physical access to the signaling transfer point linked

47 C.F.R. § 51.217(C)(3)(ii); Local Competition Second Report and Order, 11 FCC Red at 19460-61, paras.
141-44.

24

% UNE Remand Order, 15 FCC Red at 3891-92, paras. 441-42.

% Local Competition Third Report and Order at para. 470. See generally 47 U.S.C. §§ 251-52; see also 47 U.S.C.

§ 252(d)(1)(A)() (requiring UNE rates to be “based on the cost (determined without reference to a rate-of-return or
other rate-based proceeding) of providing the ... network element”).

7 Local Competition Third Report and Order at paras. 470-73; see also 47 U.S.C. §§ 201(b), 202(a).

2 47US.C. § 271(c)(2)(B)(ix).

2 Id

" See Second Bell South Louisiana Order, 13 FCC Red at 20752; see also Numbering Resource Optimization,

Report and Order and Further Notice of Proposed Rulemaking, 15 FCC Red 7574 (2000); Numbering Resource
Optimization, Second Report and Order, Order on Reconsideration in CC Docket No. 99-200 and Second Further
Notice of Proposed Rulemaking in CC Docket No. 99-200, CC Docket Nos. 96-98; 99-200 (rel. Dec. 29, 2000).

3} 47 US.C. § 271(C)2)(BXx).
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to the unbundled database; and (3) Service Management Systems (SMS).” ™ We also required
BellSouth to design, create, test, and deploy Advanced Intelligent Network (AIN) based services
at the SMS through a Service Creation Environment (SCE).” In the Local Competition First
Report and Order, the Commission defined call-related databases as databases, other than
operations support systems, that are used in signaling networks for billing and collection or the
transmission, routing, or other provision of telecommunications service.” At that time the
Commission required incumbent LECs to provide unbundled access to their call-related
databases, including but not limited to: the Line Information Database (LIDB), the Toll Free
Calling database, the Local Number Portability database, and Advanced Intelligent Network
databases.” In the UNE Remand Order, we clarified that the definition of call-related databases
“includes, but is not limited to, the calling name (CNAM) database, as well as the 911 and E911

databases.”

7. Checklist Item 11 — Number Portability. Section 271(c)(2)(B) of the 1996 Act
requires a BOC to comply with the number portability regulations adopted by the Commission
pursuant to section 251. Section 251(b)(2) requires all LECs “to provide, to the extent
technically feasible, number portability in accordance with requirements prescribed by the
Commission.” The 1996 Act defines number portability as “the ability of users of
telecommunications services to retain, at the same location, existing telecommunications
numbers without impairment of quality, reliability, or convenience when switching from one
telecommunications carrier to another.” In order to prevent the cost of number portability from
thwarting local competition, Congress enacted section 251(e)(2), which requires that “[t]he cost
of establishing telecommunications numbering administration arrangements and number
portability shall be borne by all telecommunications carriers on a competitively neutral basis as
determined by the Commission.””® Pursuant to these statutory provisions, the Commission

32 Second BellSouth Louisiana Order, 13 FCC Red at 20753, para. 267.

% Id. at 20755-56, para. 272.
* Local Competition First Report and Order, 11 FCC Red at 15741, n.1126; UNE Remand Order, 15 FCC Red at
3875, para. 403.

% Local Competition First Report and Order, 11 FCC Red at 15741-42, para. 484.

3 UNE Remand Order, 15 FCC Red at 3875, para. 403.

47 U.S.C. § 271(c)(2)(B)(xii).
B Id at § 251(b)(2).

¥ 14 at § 153(30).

14 at § 251(e)(2); see also Second BellSouth Louisiana Order, 13 FCC Rcd at 20757, para. 274; In the Matter

of Telephone Number Portability, Third Report and Order, 13 FCC Red 11701, 11702-04 (1998) (Third Number
Portability Order); In the Matter of Telephone Number Portability, Fourth Memorandum Opinion and Order on
Reconsideration, €C Docket No. 95-116, at paras. 1, 6-9 (Jun. 23, 1999) (Fourth Number Portability Order).

661 40 161 8bed - O-/25-0002 - DSOS - NV Z€:0} 61 JdqWBAON 6102 - ONISSIO0Hd HO4 d31d30IV



Federal Communications Commission FCC 01-29

requires LECs to offer interim number portability “to the extent technically feasible.”* The
Commission also requires LECs to gradually replace interim number portability with permanent
number portability.” The Commission has established guidelines for states to follow in
mandating a competitively neutral cost-recovery mechanism for interim number portability,” and
created a competitively neural cost-recovery mechanism for long-term number portability.*

8. Checklist Item 12 — Local Dialing Parity. Section 271(c)(2)(B)(xii) requires a
BOC to provide “[n]ondiscriminatory access to such services or information as are necessary to
allow the requesting carrier to implement local dialing parity in accordance with the requirements
of section 251(b)(3).”* Section 251(b)(3) imposes upon all LECs “[t]he duty to provide dialing
parity to competing providers of telephone exchange service and telephone toll service with no
unreasonable dialing delays.” Section 153(15) of the Act defines “dialing parity” as follows:

... aperson that is not an affiliate of a local exchange carrier is
able to provide telecommunications services in such a manner that
customers have the ability to route automatically, without the use
of any access code, their telecommunications to the
telecommunications services provider of the customer’s
designation . . .*’

9. Our rules implementing section 251(b)(3) provide that customers of competing
carriers must be able to dial the same number of digits the BOC’s customers dial to complete a

‘U Fourth Number Portability Order at para. 10; In re Telephone Number Portability, First Report and Order and

Further Notice of Proposed Rulemaking, 11 FCC Red 8352, 8409-12, paras. 110-116 (1996) (First Number
Portability Order); see also 47 U.S.C. § 251(b)(2).

2 See 47 C.FR. §§ 52.3(b)-(f); Second BellSouth Louisiana Order, 13 FCC Rcd at 20758, para. 275; First
Number Portability Order, 11 FCC Red at 8355 and 8399-8404, paras. 3 and 91; Third Number Portability Order,
13 FCC Red at 11708-12, paras. 12-16.

4? See 47 C.ER. § 52.29; Second BellSouth Louisiana Order, 13 FCC Rcd at 20758, para. 275; First Number
Portability Order, 11 FCC Red at 8417-24, paras. 127-140.

“ See 47 CFR. §§ 52.32, 52.33; Second BellSouth Louisiana Order, 13 FCC Rcd at 20758, para. 275; Third
Number Portability Order, 13 FCC Red at 11706-07, para. 8; Fourth Number Portability Order at para. 9.

* Based on the Commission’s view that section 251(b)(3) does not limit the duty to provide dialing parity to any
particular form of dialing parity (i.e., international, interstate, intrastate, or local), the Commission adopted rules in
August 1996 to implement broad guidelines and minimum nationwide standards for dialing parity. Local
Competition Second Report and Order, 11 FCC Red at 19407; Interconnection Between Local Exchange Carriers
and Commercial Mobile Radio Service Providers, CC Docket No. 95-185, Further Order On Reconsideration, FCC
99-170 (rel. July 19, 1999). '

¢ 47U.8.C. § 251(b)(3).

7 Id. at § 153(15).
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local telephone call.® Moreover, customers of competing carriers must not otherwise suffer
inferior quality sefvice, such as unreasonable dialing delays, compared to the BOC’s customers.*

% 47 CFR §§51.205, 51.207.

#®  See 47 CF.R. §51.207 (requiring same number of digits to be dialed); Local Competition Second Report and

Order, 11 FCC Rcd at 19400, 19403.
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SEPARATE STATEMENT OF CHAIRMAN WILLIAM E. KENNARD

Re: Joint Application by SBC Communications Inc., Southwestern Bell Telephone
Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern
Bell Long Distance for Provision of In-Region, InterLATA Services in Kansas and
Oklahoma

I am pleased to support the application of Southwestern Bell (SWBT) to offer long
distance service in the States of Kansas and Oklahoma. We have found today that SWBT has
taken the steps required by the Act to allow competitors into two rural markets.

Our action also is a testament to the work of the Kansas and the Oklahoma Commissions.
Here, for the first time, we are approving section 271 applications for two smaller, less
urbanized states that build on a previous, successful section 271 application for anothef state in
the same Bell Operating Company (BOC) region. This process demonstrates that smaller, less
urbanized states can successfully fulfill their vitally important role in the section 271 process
without overwhelming their regulatory resources. I commend both Kansas and Oklahoma for
their work with SWBT in bringing these applications to fruition, and see their general approach
in building on the Texas application as a model that other states may wish to follow. :

And I also must commend the Department of Justice for its thorough review of SWBT’s
application. The Department of Justice gave us some areas on which to focus, one of which was
pricing. And it was right: some of SWBT’s prices were not acceptable. Ialso agree that
TELRIC pricing, like demonstrated success in provisioning, are critical for new entrants to
meaningfully compete. Because SWBT voluntarily reduced its prices to be within the zone that
application of TELRIC would produce, I am able to support its joint application. Importantly, by
a vete of 4 to 1, this Order approves SWBT’s pricing, not as originally filed, but as revised by
SBWT on December 28th.

I support the Commission’s decision to waive its procedural rules to permit consideration
of these late-filed rate reductions by SWBT in the unique circumstances of this application. At
thie same time, I believe that the Commission must ensure that a pattern of last-minute rate
reductions or other changes in section 271 applications does not develop in the future. Allowing
such a pattern to develop could encourage the BOCs to attempt to short circuit the critically
important, statutorily mandated state review process rather than engage in a good faith effort to
resolve contested issues under state auspices before filing a section 271 application with this
Commission. Such a pattern of late-filed changes conld also undermine the Commission’s long-
term ability to efisure a fair and orderly process for action on section 271 applications consistent
with the 90-day statutory time frame. The BOCs have sufficient experience and guidance now to
understand that their prices must be TELRIC. The Commission has spoken loud and clear on
this issue.

With this Order, the Commission has approved four section 271 applications — two for
large states with substantial urban population centers and two for smaller, less urbanized states.
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The roadmap for a successful section 271 is clear, and SWBT and Verizon have both shown that
they can successfully navigate these requirements, and open their markets to competition. With
this roadmap fully charted, I leave the Commission confident that the BOCs can readily
implement the pro-competitive environment envisioned by Congress and reflected in the
requirements of the 1996 Telecommunications Act. Iremain steadfast in my belief that, over
time, this pro-competitive environment will produce substantial benefits for the American public
by increasing consumer choice, fostering innovation and lowering overall prices for
telecommunications services.
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SEPARATE STATEMENT OF
COMMISSIONER SUSAN NESS, CONCURRING

Re:  Joint Application by SBC Communications Inc., Southwestern Bell Telephone
Company, and Southwestern Bell Communications Services, Inc., d/b/a/ Southwestern
Bell Long Distance for Provision of In-Region InterLATA Services in Kansas and
Oklahoma

I commend SBC for its substantial efforts to open the local market to competition in
Oklahoma and Kansas, and the Kansas and Oklahoma Commissions for working hard to
jumpstart competition in their respective markets. The order is particularly significant because it
demonstrates that citizens of rural states can reap the benefits of increased competition.
Although I have concurred in the decision to grant SBC authority to provide long distance
services originating in these states, I disagree with certain aspects of the reasoning of the order.
In particular, this order grants a waiver of our rules and accepts new rates filed by SBC on
December 28" — day 63 of the 90-day statutory period. Ibelieve this is ill-advised.

Section 271 requires the Commission to assess whether the local market is open to
competition as a pre-condition for authorizing a Bell company to provide long-distance services.
Prior to the filing of any 271 applications, we established the rule that an application must be
complete on the date it is filed. We have consistently reiterated the importance of this rule.'
Resolving an adjudicatory proceeding involving a massive record and innumerable issues within
90 days is difficult, if not impossible, if parties are able to modify their prima facie case while the
application is pending. Such waivers give parties an incentive to “game” thé system by
withholding evidence until late in the 90-day process. A moving target also prejudices the ability
of the state commissions and the Department of Justice to advise us — an opportunity guaranteed
by the statute. As a matter of fundamental fairness, parties ought to be able to rely on the
Commission’s rules and I am troubled by this decision to change the Commission’s rules mid-
stream.

[ am equally troubled by the remedy which is to delay the effective date of the order for
43 days. Instead of the approach adopted in today’s decision, I would have restarted the clock on
the day that SBC requested us to examine its new rates. If this route had been followed, the
Commission in all likelihood would have been able to consider the new application in an
expedited fashion and issue a clean decision that would have taken effect in the same timeframe
as the date contemplated by this order. Indeed, by granting a waiver, but delaying the effective
date, that is in essence what the order achieves.

In addition to the timing issue, I am uncomfortable with the manner in which prices for
unbundled network elements were set. Appropriate pricing is at the heart of the statute. If prices
are not based on costs, the enduring competition envisioned by Congress will be thwarted. I

! See, e.g., Ameritech Michigan Order, 12 FCC Red 20543, 20570-76 (1997); BellSouth South Carolina Order, 13
FCC Rced 539, 560-61 (1997); Bell Atlantic New York Order, 15 FCC Red 3953, 3968-69 (1999); SBC Texas Order,
15 FCC Red 18354, 18370-72 (2000).
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support today’s decision insofar as it recognizes the Commission’s role in evaluating the rates a
Bell company charges its competitors. As the order makes clear, the Commission has an
obligation in each section 271 application to examine the methodology used to arrive at the rates
and ensure that those rates are based on forward-looking costs.

Although the order concludes that the state commissions did not adhere to forward-
looking pricing principles in all respects, the late-filed rates appear to be within a range of prices
that would be consistent with such principles, while the original rates were not. We must
recognize that a forward-looking cost methodology gives some latitude to state commissions in
setting rates. I encourage state commissions to follow assiduously forward-looking cost
methodologies so that the Commission may avoid the need to second-guess rates in future
applications. Iurge the Commission to engage in further dialogue with our state colleagues on
all 271 issues -- and in particular to identify best practices on pricing -- before a Bell company
files its application. I am confident that future 271 applications will reflect the benefits of these
discussions, and I expect that future applicants will have in place rates based on forward-looking
costs prior to filing an application.
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STATEMENT OF COMMISSIONER HAROLD FURCHTGOTT-ROTH,
CONCURRING IN PART AND DISSENTING IN PART

Re:  Memorandum Opinion and Order, Joint Application by SBC Communications
Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communications
Services, Inc. d/b/a Southwestern Bell Long Distance for Provision of In-Region,
InterLATA Services in Kansas and Oklahoma (CC Docket No. 00-217).

I concur in the decision to grant SBC Communication Inc.’s (“SBC”) application to
provide in-region, inter-LATA services in Kansas and in Oklahoma. I wish to make clear,
however, that the basis for my concurrence differs from that of the majority. As I have made
clear in previous statements, I believe that section 271 primarily requires the Commission to
determine whether a Bell operating company has fulfilled its obligations under the specific
interconnection agreements into which it has entered. A central question, in my view, is whether
competing carriers have attempted to enforce their rights under the 1996 Act by filing complaints
arising out of these agreements, either with the relevant state commission, or in federal district
court. Where they have not pursued such complaints, as is the case here, I think there is little
reason that the Commission should undertake, as an initial matter, a review of their claims that
the Bell company has not complied with section 251°s requirements.

I also wish to make clear that I do not base my approval of SBC’s application on any of
the pricing information that SBC submitted after it filed its application, including the information
that it filed on the sixty-third day of the review process. Although there may be some
circumstances in which it would be proper for the Commission to consider late-filed evidence,
those circumstances are not present here. If the Commission would not have approved this
application in the absence of this late-filed information, I believe that SBC should have been
required to resubmit its application, thereby restarting the review process.

Finally, I join with Commissioner Powell in dissenting from that part of the order that
delays by 43 days the date on which SBC’s authorization to provide long-distance service in
these states becomes effective. I do not believe that the Act permits us to invent procedural rules
like this one. Of course, if the Commission had refused to consider the late-filed pricing
information in the first place, it would not have found it necessary to bend the statute in this way.
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STATEMENT OF COMMISSIONER MICHAEL K. POWELL,
APPROVING IN PART AND DISSENTING IN PART

Re:  Memorandum Opinion and Order, Joint Application by SBC Communications
Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communications
Services, Inc. d/b/a Southwestern Bell Long Distance for Provision of In-Region,
InterLATA Services in Kansas and Oklahoma (CC Docket No. 00-217)

I am pleased to support this Order. In one small respect, however, 1 cannot support this
action fully, namely the decision to delay by 43 days the effectiveness of SBC’s authorization to
provide long distance in these states. I am very supportive of the intention underlying this
decision, as I agree that we must remain vigilant to protect the integrity of the section 271
process against unnecessary delays in the filing of relévant evidence, even pricing eviderice.
Moreover, I wish to join in the admonishment of future applicants that they risk rejection if they
file evidence after the due date for initial comments. Nonetheless, I see no authority in the Act
that permits us to conclude that the statutory requirements are satisfied, but refuse to allow the
applicant to enter the long distance market for several more weeks. As such, I must reluctantly
dissent to this minor, procedural aspect of the Order.
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